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Court of Appeals of the District of Columbia. 


No. 3504. 

William W. Stewart, Appellant, 

vs. 

United States of America ex Rel. Margaret C. Smith. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 61086. 

United States of America ex Rel. Margaret C. Smith, 

Plaintiff, 

vs. 

Percy G. Smith and William W. Stewart, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 

1 Declaration. 

Filed February 25, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 61086. 

United States of America ex Rel. Margaret C. Smith, 

Plaintiff, 

vs. 

Percy G. Smith and William W. Stewart, Defendants. 

The United States of America, on the relation of Margaret C. 
Smith, sues the defendants, Percy G. Smith and William W. Stew¬ 
art, for that, heretofore, to-wit, prior to the 23rd day of March, 

1—5504a 
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1916, in a cause pending in the Supreme Court of the District of 
Columbia in which Margaret C. Smith was the plaintiff and Percy 
G. Smith was the defendant, said cause being known as Equity 
number 34,195, wherein the said Margaret C. Smith sought to ob¬ 
tain from the defendant Percy G. Smith a decree of divorce, to¬ 
gether with rules and order in personam to secure the payment of 
maintenance money to the plaintiff therein; and it having been 
made to appear to said Equity Court in said cause number 34,195 
that the said Percy G. Smith was about to leave the District of 
Columbia for the purpose of avoiding the claims of said Margaret 
C. Smith, and such rules and orders to enforce the same, the said 
Equity Court on, to-wit, the 17th day of March, 1917, issued a writ 
of ne exeat whereby and by virtue of which the United States Mar¬ 
shal for the District of Columbia was directed to take the said Percy 
G. Smith into custody and require him, the said Percy G. 

2 Smith, to give security in the sum of Two Thousand Dollars 
that he would not go or attempt to go beyond the District 

of Columbia without leave of said Equity Court; afterwards, to-wit, 
on the 23rd day of March, 1916, the said Percy G. Smith as prin¬ 
cipal and William W. Stewart as surety, made their certain writing 
obligatory, sealed with their seals, and now to the Court here shown, 
bearing date on the 23rd day of March, 1916, and then and there 
and thereby acknowledged themselves held and firmly bound unto 
the United States of America in the sum of Two Thousand (2,000) 
Dollars, to be paid to the United States of America, its attorneys 
or assigns, for payment of which well and truly to be made the de¬ 
fendants bound themselves, and each of them, their heirs, execu¬ 
tors and administrators, jointly and severally, with a certain con¬ 
dition thereunto written that if the said defendant Percy G. Smith 
should not go or attempt to go beyond or without the District of 
Columbia or the jurisdiction of said Court without leave therefrom, 
then said bond should be void, otherwise the said bond should re¬ 
main in full force and effect. 

Which said bond was on, to-wit, the said 23rd day of March, 
1916, filed in the said Supreme Court of the District of Columbia, 
and became and was in full force and effect, and afterwards while 
said writing obligatory was in full force and effect as aforesaid, the 
said defendant Percy G. Smith, without cause and without leave of 
said Supreme Court of the District of Columbia did go beyond the 
said District of Columbia and without the jurisdicton of said Court, 
and has ever since continued and remained without the same to 
avoid the said claims of the plaintiff, Margaret C. Smith, 

3 and the rules and orders to enforce the same aforesaid. 
Thereafter, to-w T it, on the 11th day of December, 1917, the 

said Equity Court being advised that the defendant, Percy G. 
Smith, had gone, as aforesaid, beyond the District of Columbia, 
and without the jurisdiction of said Court without its leave first 
had and obtained, passed an order in said Equity cause number 
34,195, declaring said writing obligatory forfeited and authorizing 
the plaintiff in said Equity cause to proceed at law T for the recovery 
of the penalty of said writing obligatory. 
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By reason of the premises the defendants are indebted to the plain¬ 
tiff in the sum of Two Thousand (2,000) Dollars, wherefore it brings 
this suit and claims Two Thousand (2,000) Dollars, besides costs. 

JO. V. MORGAN, 

LECKIE, COX & SHERIER, 

A tt’ys for Pl’t’f. 


Affidavit of Jo. V. Morgan. 

******* 

m 

Jo. Y. Morgan, being first duly sworn on oath states, that he is the 
attorney and agent of Margaret C. Smith, plaintiff named in the 
above entitled cause and makes this affidavit as her agent and in her 
behalf; that he has read the declaration filed herein and is familiar 
with the facts therein contained, which said declaration is hereby ex¬ 
pressly referred to and made a part of this affidavit ; that all of the 
facts set out in the said declaration are known to this affiant to 

4 be true; that the said Percy G. Smith did, in violation of the 
order passed in said Equity cause, as well as in violation of the 

writing obligatory set out in said declaration, go beyond the District 
of Columbia and the jurisdiction of said Equity Court, and has ever 
since remained beyond and without the jurisdiction of this Court; 
that the said defendant, Percy G. Smith, has failed to comply with 
the order of said Equity Court requiring him to pay to Margaret C. 
Smith alimony in the sum of One Hundred Dollars ($100.00) per 
month and counsel fees in the sum of One Hundred and Fifty Dol¬ 
lars ($150.00); that by .reason of the premises the said defendants 
are justly indebted to the plaintiff in the full sum of Two Thousand 
Dollars ($2,000.00) exclusive of all set-offs and just grounds of de- 

fpn<5p 

JO. V. MORGAN. 

Subscribed and sworn to before me this 25tli dav of February, 
1918. 

[seal.] DORA V. SUMMERS, 

Notary Public. 

5 Summons. 

Issued February 25,1918. 

******* 

The President of the United States to the Defendant, Greeting: 

You are hereby Summoned to appear in this Court on or before 
the twentieth day, exclusive of Sundays and legal holidays, after the 
day of service of this Writ upon you, to answer the Plaintiff’s Suit, 
and show why he should not have judgment against you for the 
cause of action stated in his declaration; and in case of your failure 
so to appear and answer, judgment will be given against you by de¬ 
fault. 
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Witness, The Honorable J. Harry Covington, Chief Justice of said 
Court, the 25 day of February, A. D. 1918. 

[seal.] J. R. YOUNG, 

Clerk, 

By C. B. COFLIN, 

Assistant Clerk. 

JO. V. MORGAN, 

LECKIE, COX & SHERIER, 

A ttomeys. 


Marshal's Return. 

Served copies of the declaration, affidavit, and this summons, on 
the Defendant, William W. Stewart personally Feb. 26, 1918. 
Percy G. Smith not to be found the 23 day of March, 1918. 

MAURICE SPLAIN, 

Marshal. 


6 Demurrer. 

Filed March 18,1918. 

******* 

The defendant, William W. Stewart, by his attorney, says that the 
declaration filed in the above entitled cause is bad in substance. 

DANIEL W. BAKER, 
Attorney for Defendant William W. Stewart. 


Memorandum. 

Among the points of law to be argued at the hearing of this de¬ 
murrer are the following: 

First, That the United States of America has no interest in said 
suit, and was not a proper party to said bond. 

Second. That the said Margaret C. Smith has no interest in said 
bond nor is she a party thereto. 

Third. That said bond was an involuntary bond entered into by 
the defendant, William W. Stewart, as surety, and given to the 
United States, the United States having no interest therein and is 
therefore void. 

Fourth. That a court of equity exacting said bond had no juris¬ 
diction to exact same, as a Writ of Ne Exeat can only issue where 
the person is about to leave the United States, not the District of Co¬ 
lumbia. 

Fifth. That the conditions of said bond that the said Smith should 
not leave the District of Columbia is null and void as against public 
policy. 
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7 Supreme Court of the District of Columbia. 

Wednesday, April 24th, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

******* 

Upon consideration of the demurrer of defendant William W. 
Stewart filed herein to the declaration, it is ordered that said demur¬ 
rer be, and the same is hereby overruled, with leave to defendant to 
plead on or before May 13th, 1918. 

Defendant’s attorney prays an exception to the action of the Court, 
in overruling said demurrer, which is hereto noted. 


Pleas. 

i 

Filed May 22,1918. 

******* 

Now comes the defendant, William W. Stewart, by his attorney, 
and excepting and objecting to the overruling of the demurrer filed 
in this cause, nevertheless for plea to the said declaration says: 

First. That said plaintiff, Margaret C. Smith, mentioned as the 
use plaintiff in the above entitled cause never had, nor has she any 
interest in said bond sued upon. 

Second. That said United States of America, plaintiff in the above 
cause never had, nor has any interest in said bond sued upon. 
8 Third. That said bond sued upon was made by the defend¬ 

ant William W. Stewart to the United States of America and 
not to the said Margaret C. Smith, nor has the said Margaret C. Smith 
any interest in said bond that gives her a right to recover anything 
thereon. 

Fourth. That said bond sued upon was an involuntary bond en¬ 
tered into by the said defendant William W. Stewart to secure th^ 
release of the principal Percy G. Smith who was at the time in cus¬ 
tody, and that said bond was made to the United States of America, 
and that the said United States of America had no interest in said 
bond because said principal was held in a civil suit and not in a 
criminal cause. That the said plaintiff, the United States of America 
or the said Margaret C. Smith are not damnified or injured by reason 
of any breach in said bond. 

Fifth. And for a further plea to said declaration defendant, Wil¬ 
liam W. Stewart craves oyer of said bond and it is read to him and 
that the condition in said bond is as follows: 

“The condition of the foregoing bond is such that if the said Percy 
G. Smith, the principal in the foregoing bond, shall not go, or at¬ 
tempt to go, beyond or without the District of Columbia, or the juris- 
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diction of this court without leave therefrom then this bond shall be 
void, otherwise to remain in full force and effect.” 

Defendant says that said bond is dated the 23rd day of March 

1916, and that on said 22nd day of March 1916 the petition of com¬ 
plaint was filed in the above cause; that prior to the time of the filing 
of said petition said principal on said bond, Percy G. Smith was 
employed as set out in said petition in the City of New York, State 

of New York, and that when said petition was about to be filed, 

9 came to the District of Columbia for the purpose of employing 
counsel, filing answer, and having an order made for payment 

of alimony; that plaintiff knew and was aware of the fact that he was 
employed in the City of New York, State of New York and knew 
that he was coming into the District of Columbia for the purpose of 
having his attorney or himself confer with the said plaintiff and 
her attorney; that said equity cause is No. 34195 and that when said 
suit was filed defendant Percy G. Smith was temporarily in the Dis¬ 
trict of Columbia and that in said petition filed, said plaintiff Mar¬ 
garet C. Smith alleged that he was about to leave the United States 
of America and to go to Russia or Cuba and asked that a writ of ne 
exeat issue in order to protect her from such action on his part. That 
after said defendant, Pergy G. Smith was arrested on the writ of nc 
exeat and before bond was given it was agreed between the plaintiff, 
Margaret C. Smith and her attorney and defendant Percy G. Smith 
and his attorney that an order should be made that defendant Percy 
G. Smith be required to pay the sum, out of the salary received by 
him in the City of New York, State of New York, of $85.00 per 
month, and that said defendant, Percy G. Smith upon being re¬ 
leased, on said bond and said order having been agreed to and with 
the knowledge of all parties thereto, including the said Margaret C. 
Smith returned immediately for the City of New York, State of New 
York where he continued to work so as to earn the $85.00 per month 
to be paid to the said Margaret C. Smith; that said order was pre¬ 
pared by counsel for defendant, Percy G. Smith and w r as presented 
to the court on the 24th day of March, 1916; that counsel for 

10 the defendant, Percy G. Smith inserted in said order on ac¬ 
count of the facts that the temporary alimony had to be paid 

out of the salary earned in New’ York, that defendant be permitted 
to leave the District of Columbia until the final hearing of the cause: 
but although said agreement was made as aforesaid, and although 
said understanding was known as aforesaid, and although all parties 
understood said temporary alimony w T as to be paid out of the salary 
earned in the City of Nevv York, State of New York, and which was 
necessary for him to earn in New* York, still counsel for defendant 
objected to said clause appearing in said decree and same was not 
inserted; that said plaintiff Margaret C. Smith and her attorney 
knew’ of the said defendant, Percy G. Smith departing for the City 
of New’ York; and after he arrived in said city, received from him 
each month the sum of $85.00 per month, said $85.00 being paid by 
said Percy G. Smith down to and including the 9th day of May, 

1917, on which date the final decree was signed in said case awarding 
to the said Margaret C. Smith the sum of $100,00 per month ali- 
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mony and that the said $100.00 was paid by said defendant, Percy 
G. Smith up to and including the month of September 1917, when 
he ceased to pay same; that in and by virtue of said final decree there 
was due under said decree at the time of the filing of this suit, to 
wit, February 25th, 1918, the sum of $500.00 and defendant says 
that by reason of the action of the said Margaret C. Smith and her 
attorney in permitting and acquiescing in the return of defendant 
Percy G. Smith to the City of New York, the liability of said de¬ 
fendant William W. Stewart on said bond ceased to exist and this 
the defendant is ready to verify. 

11 Sixth. For further plea defendant William W. Stewart, 

craves oyer and it is read to him, the condition of which said 
bond is as follows : 

“The condition of the foregoing bond is such that if the said Percy 
G. Smith the principal in the foregoing bond, shall not go, or at¬ 
tempt to go, beyond or without the District of Columbia, or the juris¬ 
diction of this court without leave therefrom then this bond shall be 
void, otherwise to remain in full force and effect.’' 

And defendant further says that said plaintiff Margaret C. Smith, 
has no right to claim on said bond the sum of $2,000.00 because the 
only amount due her in and by virtue of said decree of the equity 
suit No. 34195 being the said equity suit in which said bond was filed 
is the sum of $500.00 and not $2,000.00 as claimed in said declara¬ 
tion. 

Seventh. For a further plea defendant, William W. Stewart says 
that principal of said bond Percy G. Smith well and truly performed 
each and every order and decree required by him to be performed in 
the equity case 34195, except the payment of the alimony of $100.00 
per month for the months of October, November, December, Jan¬ 
uary and February, being the months preceding the filing of the said 
suit, and this he is ready to verify. 

Eighth. For further plea defendant William W. Stewart says that 
the said writ of ne exeat still stands of record and has not been dis¬ 
missed and that said bond has never been in effect and operation by 
reason thereof. 

DANIEL W. BAKER, 
Attorney for Defendant William W. Stewart. 


12 Affidavit of Wm. W. Stewart. 

******* 
Distrigt of Columbia, ss: 

William W. Stewart, being first duly sworn deposes and says that 
he is one of the defendants in the above cause; that he has a good 
defense to said claim of the said plaintiff in that the said Margaret 
C. Smith is no party to said bond and in that the United States of 
America has no interest in said bond; and affiant further says that 
at the time of the execution of said bond as surety, said Percy G. 
Smith was incarcerated in jail and that said bond was given for the 
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sole purpose of securing his release from incarceration; that it was 
not given for the purpose of performing any decrees or orders in 
equity case 34195; that the condition of said bond was as follows: 

“The condition of the foregoing bond is such that if the said 
Percy G. Smith, the principal in the foregoing bond shall not go, 
or attempt to go, beyond or without the District of Columbia, or 
the jurisdiction of this court without leave therefrom then this bond 
shall be void, otherwise to remain in full force and effect.” 

That immediately on giving said bond said defendant, Percy G. 
Smith, inquired of the defendant, affiant, whether or not he would 
be entitled to return to the City of New York in which place he had 
been working for some time, and said affiant replied that he could 
not return without the consent of said plaintiff, Margaret C. Smith 
or her attorney; that before said defendant, Percy G. Smith, was re¬ 
leased, he and his attorney entered into an agreement with the plain¬ 
tiff, Margaret C. Smith and her attorney by which the said 

13 Percy G. Smith was to pay out of his salary received for his 
employment in the City of New York, the sum of $85.00 per 

month; that said order was agreed upon at the time said Percy G. 
Smith was released, the said Percy G. Smith staying in said District 
until the said agreement was made but was released before said order 
was prepared and signed by the court; that in accordance with said 
agreement and understanding the said Percy G. Smith was to return 
to the City of New York to continue his occupation and pay out 
of said salary received the sum of $85.00 per month; that the said 
Percy G. Smith had no other occupation and no other way to pay 
said money, and defendant, affiant herein, is advised on infor¬ 
mation and belief that he represented same to the said Mar¬ 
garet C. Smith and that she not only knew but acquiesced in the 
return of said defendant, Percy G. Smith to the City of New York, 
where he could earn his salary to pay to her the alimony decreed 
to be paid until the final decree. That defendant William W. 
Stewart was advised by counsel for defendant, Percy G. Smith, that 
such understanding had been had, and he would be fully protected 
by the decree in the decree for alimony and that said Percy G. 
Smith returned to the said City of New York with the full knowl¬ 
edge of plaintiff, Margaret C. Smith and her attorney, and that the 
sum to be paid as alimony was to be paid out of his salary received 
in New York and that by reason of the premises said defendant, 
William W. Stewart, believed his liability was ended; that he never 
made any attempt to have defendant, Percy C. Smith return to the 
District nor was he asked at any time to produce him or to have 
him in court, until the motion was made to forfeit the bond. 

14 That the said Percy G. Smith returned to the City of New 
York and remained there with the full knowledge of the 

said plaintiff Margaret C. Smith and her attorney for a long period 
of time, to wit, until the month of October, 1917, and during that 
time made payments of temporary and permanent alimony, and 
that at no time while in said City of New York with the knowledge 
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of said Margaret C. Smith and her attorney was the defendant asked 
to produce him in the District of Columbia; that said Margaret C. 
Smith not only agreed to the return of said defendant, Percy G. 
Smith to the City of New York, State of New York, but also ac¬ 
quiesced in the return by entering into the agreement to receive 
$85.00 per month out of his salary that was to be received by him 
in the City of New York, State of New York; that said defendant, 
Percy G. Smith for a long period of time prior to the suit was not 
employed in the District of Columbia, that the sole means of his 
suipport was his position in the State of New York; that thd said 
Margaret C. Smith knew that fact and knew when the agreement 
was made for the payment of said $85.00 per month that said sum 
would have to be paid out of the salary earned in the State of New 
York; that Margaret C. Smith and her attorney received the money 
from him after his return to the city of New York; that said agree¬ 
ment for permanent alimony was entered into with full knowledge 
and that in order to comply with same defendant had to return to 
New York. Affiant further says that defendant Percy G. Smith 
complied with all orders of this court until October, 1917, and that 
from said October 1917 down to the time of the filing of suit he 
was in arrears $500.00 alimony. Affiant further says by reason of 
the action of said plaintiff, Margaret C. Smith and her at- 

15 torney he was released from any liability on said bond, that 
lie never would have agreed or permitted the said defendant, 

Percy G. Smith to leave the District of Columbia or to have stayed 
out of the District of Columbia, had he not known or believed that 
said plaintiff Margaret C. Smith and her attorney acquiesced in such 
action on the part of the defendant, Percy G. Smith. 

Affiant further says that he is not liable on said bond, and that 
neither said plaintiff, the United States of America nor Margaret 
C. Smith is entitled to a recovery thereon. 

WM. W. STEWART. 

Subscribed and sworn to before me this 21st day of May, 1918. 
[seal.] MARTIN J. McNAMARA, 

Notary Public, D. C. 

Motion for Judgment under 73 rd Rule. 

Filed May 27, 1918. 

******* 

Comes now the plaintiff, by her attorneys, Jo. V. Morgan and 
Joseph T. Sherier, and moves the Court for judgment against the 
defendant, William W. Stewart, under the 73rd rule of this Court, 
and for ground of said motion the plaintiff says that the affidavit 
of defense of William W. Stewart filed in this cause is not 

16 sufficient to defeat the plaintiff’s right to judgment herein. 

JO. V. MORGAN, 

JOS. T. SHERIER, 

Attorneys for Plaintiff. 

2—3504 a 
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To D. W. Baker, Esquire, 

Attorney for defendant William W. Stewart, 

Washington, D. C.: 

Please take notice that the above motion will be set down for 
hearing before Mr. Justice Hitz in Circuit Court No. 2 on Friday, 
May 31st, at ten o’clock, or as soon thereafter as same may be 
reached. 

JO. V. MORGAN, 

JOS. T. SHERIER, 

Attorneys for Plaintiff. 


Supreme Court of the District of Columbia. 

Tuesday, July 30th, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

******* 

Upon consideration of the motion of plaintiff filed herein by her 
attorneys of record for judgment for want of a sufficient affidavit 
of defense, it is ordered that said motion be, and the same is hereby 
overruled. 

17 Demurrer. 

Filed August 26, 1918. 

******* 

The plaintiff says that the pleas of the defendant, William W. 
Stewart, filed herein are bad in substance. 

JO. V. MORGAN, 

JOS. T. SHERIER, 
Attorneys for Plaintiff. 


The grounds of the foregoing demurrer are: 

1. That the matters of defense set out in the first four pleas have 
already been determined by this Court not to constitute a defense 
to the plaintiff’s cause of action and are therefore res adjudicata. 

2. That the matters set out in the fifth plea do not show r any 
agreement upon the part of the plaintiff that the defendant Smith 
might leave the District of Columbia and further that the plaintiff 
had no right or authority to make such agreement. 

3. That the matters set out in the sixth plea do not constitute a 
defense because the only judgment that could be entered on the bond 
in suit would be a judgment for the penalty thereof and not for the 
amount due her under the decree in the equity cause. 
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4. That the matters set out in the seventh plea constitute no de¬ 
fense because this suit is upon the bond mentioned in the declaration 
and not to enforce the equity decree. 

5. That the facts set out in the eighth plea constitute no 
18 defense because the giving of the bond and the release of the 
defendant Smith thereon operated as a dismissal of the writ 
of ne exeat and the defendants are estopped to assert that said bond 
has never been in effect and operation. 

To D. W. Baker, Esq.: 

Please take notice that we have tiled the foregoing demurrer and 
will set the same for hearing on the first motion day of the October 
term, 1918. 

JO. V. MORGAN. 
JOSEPH T. SHER1ER. 

Copy of above demurrer received this 26 day of August, 1918. 

D. W. BAKEk, 
REGAN, 

Attorney- for Defendant Stewart. 


Supreme Court of the District of Columbia. 

Friday, November 1st, 1918. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

* ***** * 

Come now the parties hereto by their respective attorneys of record; 
whereupon the plaintiff withdraws the demurrer filed herein 
19 May 27", 1918, to defendant’s pleas. Thereupon, the de-- 
murrer filed August 26", 1918, to said pleas, being considered, 
it is ordered that the same be, and hereby is sustained as to the pleas 
of defendant William W. Stewart. 


Amended Pleas by Leave of Court. 

Filed November 13, 1918. 

******* 

Now comes the defendant, William W. Stewart, and without waiv¬ 
ing his objection to the sustaining of the demurrer to the pleas filed 
in the above entitled cause, nevertheless amends said 5th plea by 
filing the following pleas: 

5th. A. For a further plea to the said declaration defendant 
William W. Stewart craves oyer of said bond and it is read to him 
and the condition in said bond is as follows: 
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“The condition of the foregoing bond is such that if the said Percy 
G. Smith, the principal in the foregoing bond, shall not go, or at¬ 
tempt to go, beyond or without the District of Columbia, or the juris¬ 
diction of this court, without leave therefrom then this bond shall 
be void, otherwise to remain in full force and effect.” 

That on the said 23rd day of March 1916 the day on which the said 
bond was given the said principal on said bond, Percy G. Smith, and 
the said beneficial plaintiff mentioned in the suit, Margaret C. Smith, 
entered into an agreement by which the said Margaret C. Smith, the 
said beneficial plaintiff and Percy G. Smith, the said principal on 
said bond, agreed that the said Percy G. Smith notwithstanding the 
condition of said bond aforesaid should leave the District of 

20 Columbia and go to the City of New York, State of New York, 
and the said Percy G. Smith in pursuance of said agreement 

did leave the District of Columbia and go to the State of New York 
and this the said defendant is ready to verify. 

5th. B. For a further plea said defendant, William W. Stewart 
craves oyer of said bond and it is read to him and the said condition 
in said bond is as follows: 

“The condition of the foregoing bond is such that if the said Percy 
G. Smith, the principal in the foregoing bond, shall not go, or at¬ 
tempt to go, beyond or without the District of Columbia, or the juris¬ 
diction of this court, without leave therefrom then this bond shall be 
void, otherwise to remain in full force and effect.” 

And defendant says that on the 23rd day of March 1916 or shortly 
thereafter the said beneficial plaintiff through her attorney agreed 
that the said Percy G. Smith should leave the District of Columbia 
and go to the State of New York, notwithstanding the condition of 
said bond aforesaid, and that the said agreement was without the 
knowledge and consent of the said defendant, William W. Stewart, 
and this the said defendant is ready to verify. 

5th. C. For a further plea said defendant William W. Stewart 
craves oyer of said bond and it is read to him, and the said condition 
in said bond is as follows: 

“The condition of the foregoing bond is such that if the said 
Percy G. Smith, the principal in said foregoing bond, shall not go, 
or attempt to go, beyond or without the District of Columbia, or the 
jurisdiction of this court without leave therefrom then this bond shall 
be void, otherwise to remain in full force and effect.” 

And the said defendant says that on the 23rd day of March 1916 or 
shortly thereafter the said beneficial plaintiff through her attorney 
agreed that the said Percy G. Smith should leave the District 

21 of Columbia and go to the State of New York notwithstanding 
the condition of said bond aforesaid, and this the said defend¬ 
ant is ready to verify. 

DANIEL W. BAKER, 
Attorney for Defendant William W. Stewart. 
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Joinder of Issue. 

Filed May 12, 1919. 

* * * * * * * 

The plaintiff joins issue on each and all of the pleas of the defend¬ 
ant filed herein. 

JO. V. MORGAN, 
Attorney for Plaintiff. 


Notice of Trial. 


To William E. Leahy, Esquire, 

Columbian Building, 

Attorney for defendant William W. Stewart: 


Please take notice that the above entitled cause will be tried at the 
next term of Court. 


JO. V. MORGAN, 
Attorney for Plaintiff. 


Note of Issue. 

Caption as Above. 

Attorney for Plaintiff: Jo. V. Morgan. 

Attorney for Defendant William W. Stewart: William E. Leahy. 
22 Amended Declaration. 

Filed June 10, 1920. 

* * * * * * * 

The United States of America, on the relation of Margaret C. 
Smith, sues the defendants Percy G. Smith and William W. Stewart, 
for that heretofore, to-wit, prior to the 23rd day of March, A. D., 
1916, in a cause pending in the Supreme Court of the District of 
Columbia in which Margaret C. Smith was the plaintiff and Percy 
G. Smith was the defendant, said cause being known as Equity 
No. 34,195, wherein the said Margaret C. Smith sought to obtain 
from the defendant Percy G. Smith a decree of divorce, together with 
rules and orders in personam to secure the payment of maintenance 
money to the plaintiff therein; and it having been made to appear 
to said Equity Court in said Cause No. 34,195 that the said Percy G. 
Smith was about to leave the District of Columbia for the purpose of 
avoiding the claims of said Margaret C. Smith, and such rules and 
orders to enforce the same, the said Equity Court on to wit the 17th 
day of March, 1917, issued a writ of ne exeat whereby and by virtue 
pf which the United States Marshal for the District of Columbia 
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was directed to take the said Percy G. Smith into custody and require 
him the said Percy G. Smith to give security in the sum of Two 
Thousand Dollars that he would not go or attempt to go beyond the 
District of Columbia without leave of said Equity Court; afterwards, 
to-wit, on the 23rd day of March, 1916, the said Percy G. Smith, as 
principal, and William W. Stewart, as surety made their certain 
writing obligatory, sealed with their seals, and now to the 

23 Court here shown, bearing date on the 23rd day of March, 
1916, and then and there and thereby acknowledged them¬ 
selves held and firmly bound unto the United States of America in 
the sum of Two Thousand Dollars, to be paid to the United States of 
America, its attorneys or assigns, for payment of which well and 
truly to be made the defendants bound themselves, and each of them, 
their heirs, executors and administrators, jointly and severally, with 
a certain condition thereunto written that if the said defendant 
Percy G. Smith should not go or attempt to go beyond or without the 
District of Columbia or the jurisdiction of said Court without leave 
therefrom, then said bond should be void, otherwise the said bond 
should remain in full force and effect. 

Which said bond was on, to-wit, the said 23rd day of March, 1916, 
filed in the said Supreme Court of the District of Columbia, and 
became and was in full force and effect, and afterwards while said 
writing obligatory was in full force and effect as aforesaid, the said 
Percy G. Smith, without cause and without leave of said Supreme 
Court of the District of Columbia, did go beyond the said District of 
Columbia and without the jurisdiction of said Court, and has ever 
since continued and remained without the same to avoid the said 
claims of the plaintiff Margaret C. Smith and the rules and orders 
to enforce the same aforesaid. Thereafter, to-wit, on the 11th day 
of December, 1917, the said Equity Court being advised that the de¬ 
fendant, Percy G. Smith, had gone, as aforesaid, beyond the Dis¬ 
trict of Columbia, and without the jurisdiction of said Court, with¬ 
out its leave first had and obtained, passed an order in said 

24 Equity Cause No. 34,195, declaring said writing obligatory 
forfeited and authorizing the plaintiff in said Equity Cause 

to proceed at law for the recovery of the penalty of said writing 
obligatory. 

By re*ason of the premises the defendants are indebted to the plain¬ 
tiff in the sum of Two Thousand Dollars ($2,000) wherefore it brings 
this suit and claims Two Thousand Dollars ($2,000), with interest 
from the date of the filing of this suit, besides costs. 

JO. V. MORGAN, 

JOSEPH T. SHERIER, 

Attorneys for Plaintiff. 


Memorandum. 

June 11, 1920.—Verdict for plaintiff for $2,000.00 with interest 
from February 25, 1918, against defendant Stewart, 
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Supreme Court of the District of Columbia. 

Wednesday, June 23rd, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto, by their respective attorneys of 
record, and it appearing that judgment on the verdict in this cause 
should be entered, it is so ordered. Wherefore, it is considered 

25 that the plaintiff recover of the defendant the sum of Two 
Thousand Dollars ($2,000.00), with interest thereon from 

the 25th day of February, 1918, together with costs of suit to be taxed 
by the clerk and have execution thereof. 

From the foregoing judgment, the defendant Stewart, by his said 
attorney, in open court, notes an appeal to the Court of Appeals; 
whereupon, the maximum of an undertaking to operate as a super¬ 
sedeas, is hereby fixed in the sum of Three Thousand Dollars. 

Memoranda. 

June 30, 1920.—Undertaking on appeal approved and filed. 
August 3, 1920.—Time to submit Bill of Exceptions extended to 
and including August 31, 1920. 

August 20, 1920.—Bill of Exceptions submitted. 

26 Supreme Court of the District of Columbia. 

Thursday, December 16th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

J|C * $ )fC $ $ $ 

The Court having this day signed the bill of exceptions taken at 
the trial of this cause and heretofore submitted, as of the time of the 
noting thereof, now hereby orders the same of record nunc pro tunc. 

Assignments of Error. 

Filed January 28, 1921. 

******* 

Comes now the defendant, W. W. Stewart, in the above entitled 
cause, and assigns for review on appeal errors committed by the trial 
Court, as follows: 

1. The Court erred in overruling the demurrer of defendant Stew¬ 
art to the declaration of plaintiff, filed March 18, 1918. 
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2. The Court erred in not sustaining the demurrer of defendant 
Stewart to plaintiffs declaration filed March 18, 1918. 

3. The Court erred in sustaining plaintiff’s demurrer filed August 
26, 1918, to defendant Stewart’s pleas to the declaration herein. 

4. The Court erred in not overruling plaintiff’s demurrer filed Au¬ 

gust 26, 1918, to defendant Stewart’s pleas to the declaration 
27 herein. 

5. The Court erred in directing the plaintiff to amend the 
declaration in the above entitled cause so as to include interest from 
the day of filing the suit, at the trial table, without prior notice to 
defendant. 

6. The Court erred in admitting the bond offered in this case in 
evidence at the trial thereof. 

7. The Court erred in not sustaining defendant’s motion to return 
a verdict in his favor at the conclusion of plaintiff’s case. 

8. The Court erred in not taking the case from the consideration 
of the jury upon the conclusion of plaintiff’s case. 

9. The Court erred in permitting the case to go to the jury upon 

the evidence produced by plaintiff. 

10. The Court erred in granting plaintiff’s motion to instruct the 
jury to return a verdict for the plaintiff in the full amount. 

11. The Court erred in not overruling the motion of the plaintiff 
to instruct the jurv to return a verdict for the full amount. 

WILLIAM E. LEAHY, 

Attorney for W. W. Stewart. 


28 Designation of Record. 

Filed January 28, 1921. 

******* 

The Clerk of the Court will kindly include in the transcript of 
record in the above entitled cause the following: 

1. Declaration, affidavit, filed February 25, 1918. 

2. Summons (2) issued February 25, 1918. 

3. Demurrer to declaration filed March 18, 1918. 

4. Summons returned served No. 2, February 26, No. 1, not found. 
Filed April 19, 1918. 

5. Order overruling demurrer with leave to defendant to plead, 
April 24, 1918. 

6. Defendant’s pleas (8) and affidavit, filed May 22, 1918. 

7. Motion for judgment and notice, filed May 27, 1918. 

8. Order overruling motion for judgment, July 30, 1918. 

9. Plaintiff’s demurrer to defendant’s pleas, filed August 26, 1918. 

10. Order sustaining plaintiff’s demurrer to defendant’s pleas, No¬ 
vember 1, 1918. 

11. Defendant’s amended pleas, filed November 13, 1918. 

12. Joinder in issue, etc., filed May 12, 1919. 

13. Amended declaration filed June 10, 1920. 

14. Memo, of verdict, June 11, 1920. 
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15. Judgment on verdict, June 23, 1920. 

29 16. Memo, of appeal noted, June 23, 1920. 

17. Memo, of undertaking on appeal approved and filed 
June 30, 1920. 

18. Memo, of time to submit bill of exceptions extended to August 
31, 1920, August 3, 1920. 

19. Bill of exceptions submitted August 20, 1920. 

20. Bill of exceptions signed and filed December 16, 1920. 

21. Assignments of error filed January 28, 1921. 

22. This designation. 

WILLIAM E. LEAHY, 

A ttomey for W. W. Stewart. 

30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
29, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61086 at Law, wherein United 
States of America, Ex. Rel. Margaret C. Smith is Plaintiff and Percy 
G. Smith and William W. Stewart are Defandants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
2nd day of February, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Plprh 

By W. E. WILLIAMS, 

Assistant Clerk. 

E. W. 

31 In the Supreme Court of the District of Columbia. 

At Law. 

No. 61,086. 

United States of America ex Rel. Margaret C. Smith, Plaintiff, 

vs. 

Percy G. Smith and William W. Stewart, Defendants. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before Mr. Justice 
Siddons and a jury, the following testimony was offered: 

3—3504a 
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After the jury was duly empanelled, selected and sworn, and be¬ 
fore the introduction of any testimony, plaintiff, by her counsel, 
moved to amend the declaration in the above entitled cause to in¬ 
clude interest from the date of filing the suit. Defendant, by his 
counsel, objected to allowing the amendment at that time upon the 
grounds: there was no right to claim interest upon a bond of the 
character of this in suit where the amount of interest would increase 
the penalty of the bond over and above that to which the assured is 
bound by the face of the bond: and the amendent was offered at that 
time without notice to defendant and without opportunity given him 
to investigate the law governing the right to such an amendment. 
The Court granted the motion of plaintiff and an exception was duly 
noted by defendant. 

Whereupon, plaintiff, to sustain the issues joined on her 
32 behalf, offered Joseph V. Morgan as a witness. No question 
having been raised about the execution of the bond in suit, 
it was then and there offered in evidence, also the proceedings in 
Equity Cause No. 34,195, in the Supreme Court of the District of 
Columbia. No objection was raised to the introduction of the pro¬ 
ceedings in the Equity cause, but to the offer of the bond defendant, 
by his counsel, objected, on the grounds: the bond as offered showed 
no beneficial right in Margaret C. Smith, the plaintiff, to maintain 
this suit: the same was immaterial and irrelevant: the introduction 
of the bond constituted a fatal variance for the reason that the bond 
as offered was not the bond sued upon in the declaration. The Court 
overruled the objection, and an exception was duly noted. Where¬ 
upon the following were accepted in evidence: 


33 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity, No. 34195. 

Margaret C. Smith 


vs. 

Percy G. Smith. 

Know all men by these presents: that we, Percy G. Smith as 
Principal and William W. Stewart as Surety, are held and firmly 
bound unto the United States of America in the full sum of $2,000 
lawful money to be paid to the United States of America, its attorney 
or assigns to which payment well and truly to be made we bind our¬ 
selves and each of us, our heirs, executors and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seal and dated this 23rd day of March, 1916. 

The condition of the foregoing bond is such that if the said Percy 
G. Smith, the Principal in the foregoing bond, shall not go, or at¬ 
tempt to go, beyond or without the District of Columbia or the juris- 
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diction of this Court without leave therefrom then this bond shall be 
void, otherwise to remain in full force and effect. 

PERCY G. SMITH, [seal.] 
WM. W. STEWART, [seal.] 

Signed, sealed and delivered in the presence of 
J. FRANK SPLAIN. 


34 (Same Caption.) 

Rule to Show Cause . 

Upon consideration of the bill of complaint filed herein, it is, by 
the Court, this 22d day of March, 1916, ordered, adjudged and de¬ 
creed that a rule issue from this Honorable Court directed to the de¬ 
fendant herein, commanding him to appear on Friday, March 31, 
1916, at 10 o’clock A. M., in this Court and show cause, if any he 
may have, why he should not pay to the plaintiff counsel fees, suit 
money and alimony pendente lite, provided that a certified copy of 
this rule and bill of complaint herein be served upon this defendant 
two clear days before the return day hereof. 

By the Court: 

WALTER I. McCOY, 

Justice. 


(Same Caption.) 

Motion for Writ of ne Exeat. 

Now comes the plaintiff in the above entitled cause by Jo. V. 
Morgan, her attorney, and moves this Honorable Court to grant a 
writ of ne exeat in accordance with the prayer (2) of the bill in this 
cause. 

JO. V. MORGAN, 
Attorney for Plaintiff. 


35 (Same Caption.) 

Affidavit in Support of Writ. 

District of Columbia, ss : 

F. S. Hinrichs, being first duly sworn does on oath depose and say 
that on the 14th day of February 1916, while he was on business 
in the City of Havana, Cuba, Percy G. Smith, the defendant in the 
above entitled cause, unsolicited by him, the affiant, paid a visit to 
him, the affiant, and the said Percy C. Smith urged and requested 
him to try and have Mrs. Margaret C. Smith obtain a divorce from 
him, the said Percy G. Smith; that he did not care for her and did 
not propose to see her again; that if she did not get a divorce that he 
himself would do so, and in a State and such manner that she could 
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not defend such suit because she would not have enough money 
with which to do so; that he did not know how long he would send 
his wife and daughter the sum of Seventy-five Dollars a month or any 
money; that under no circumstances would he contribute to his wife’s 
support after his daughter shall have married; that he admitted that 
he has committed adultery with some woman unknown to your 
affiant. 

The said Percy G. Smith further told your affiant that he would 
in a short time go to Russia and would perhaps never return to the 
United States and in the event that he did not go to Russia he would 
take up a permanent residence in the City of Havana, Cuba; that he 
had nothing against his wife, the plaintiff in the above entitled cause 
and that she had done no wrong in anv wise whatsoever. 

F. S. HINRICHS. 

Subscribed and sworn to before me this 16th day of March, 1916. 

GERTRUDE ELLIS, 

Notary Public, D. C. 


36 (Same Caption.) 

Order for Writ of Ne Exeat. 

Upon motion of the attorney for plaintiff and upon consideration 
of the bill of complaint and supporting affidavit filed in this cause on 
the 22nd day of March, 1916, it is by the court this 22nd day of 
March, 1916, ordered, adjudged and decreed that a writ of ne exeat 
do issue against the said defendant Percy G. Smith, until this Court 
make another order to the contrary; and the said writ to be marked 
for securitv in the sum of Two Thousand Dollars. 

WALTER L McCOY, 

Justice. 

(Same Caption.) 

Writ of Ne Exeat. 

The President of the United States to the Marshal for the District of 
Columbia, Greeting: 

Whereas, it appearing to the Court, that the defendant, Percy G. 
Smith, has wilfully deserted his wife and daughter, and decides 
quickly to leave the District of Columbia and the jurisdiction of this 
Court to go out of this jurisdiction into parts unknown to this plain¬ 
tiff for the purpose of avoiding the claim of said plaintiff as appears 
by the oath of plaintiff and supporting affidavit made in that benalf, 
which tends to the great prejudice and damage of the said plaintiff. 

Therefore, in order to prevent this injustice, you are hereby com¬ 
manded, without delay, to cause said defendant, Percy G. Smith, per¬ 
sonally to come before you and give security in the sum of 

37 Two Thousand Dollars, that the said Percy G. Smith will not 
go, or attempt to go beyond or without leave therefrom; and in 
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case the said Percy G. Smith shall refuse or fail to give said security, 
then you are to commit him, the said Percy G. Smith to the United 
States Jail in said District, there to be kept until he shall do it of his 
accord; and when you shall have taken such security you will forth¬ 
with make return of this writ showing how you have executed the 
same. 

Witness the Honorable J. Harry Covington, Chief Justice of said 
Court, this 22 day of Mch. 1916. 

[seal.] J. R. YOUNG, 

Clk. 

By F. E. CUNNINGHAM, 

Asst. Clk. 

(Same Caption.) 

Order Authorizing Payment of Alimony Pendente Lite. 

Upon consideration of the petition of Margaret C. Smith and the 
rule to show cause issued in the above entitled cause on the 22nd 
day of March, 1916, and it appearing to the Court that the parties 
hereto have agreed upon the amount of alimony to be paid by the 
defendant pending the final hearing of the case, it is, by the Court, 
this 24th day of March, 1916, ordered, that the defendant, Percy G. 
Smith, pay to the plaintiff, Margaret C. Smith, or her counsel of 
record, the sum of Eighty-five dollars ($85.00) a month as alimony 
pendente lite, the first payment to be made on or before the 2nd day 
of April, 1916, for the month of April, 1916, and subsequent pay¬ 
ments to be made monthly there after until the final hearing of the 
case, or the further order of this Court; and that the rule to show 
cause issued herein be, and the same is hereby, discharged. 

38 [And it appearing to the Court that the defendant was 

taken in custody by the Marshal under the writ of ne exeat 
issued herein, and has been released upon giving bond in the sum 
of $2,000.00, it is further ordered that said defendant be, and he is 
hereby, permitted to leave the District of Columbia, pending the 
final hearing of this case.]* 

WALTER I. McCOY, 

Justice. 


(Same Caption.) 

Decree Granting Divorce and Alimony. 

This cause came on to be heard at this term, and thereupon, upon 
consideration thereof, it is this 9th day of May, 1917, adjudged, 
ordered and decreed that the plaintiff be and she is hereby granted 
a divorce a mensa et thoro from the defendant Percy G. Smith, and 
it is further ordered that the defendant pay to the plaintiff as alimony 
the sum of One Hundred Dollars each month from the 1st day of 
June, 1917, until the further order of this court, for the support of 


J*Words enclosed in brackets erased in copy.] 
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herself; and that the defendant pay to the plaintiff within sixty days 
costs of this suit ; and counsel fees in the sum of One Hundred and 
Fifty Dollars. 

WENDELL P. STAFFORD, 

Justice. 


(Same Caption.) 

Upon consideration of the petition of the plaintiff filed herein, it 
appearing to the Court that the defendant has failed to obey the 
order of this Court in that he has not paid alimoney as decreed for 
the months of October, November and December and counsel fees and 
Court costs, and it further appearing that the defendant has absented 
himself from this jurisdiction without cause, it is by the Court this 
11th day of December, 1917, ordered, adjudged and decreed that 
the plaintiff have and she is hereby granted leave to proceed at law 
against the principal and surety for the recovery of the penalty upon 
the bond given under a writ of ne exeat issued in this cause; and that 
the rule to show cause as to the surety is hereby discharged. 

ASHLEY M. GOULD, 

Justice. 

39 Whereupon Mr. Morgan testified that he knew the defend¬ 

ant, Percy C. Smith, and that after the said Percy C. Smith 
had executed the bond offered in evidence he, the said Percv C. Smith 
had left the district of Columbia: that witness had seen him in 
Cleveland, Ohio, about two months after the signing of the bond; 
Upon cross-examination the witness stated that he knew that the 
defendant was in Cleveland without leave of Court for the reason 
that the record did not disclose that there had been any permission 
of the Court given for his leaving; that witness knew this because 
he had examined the proceedings in the Equity cause hereinbefore 
mentioned. 

Whereupon the plaintiff Margaret C. Smith was called as a wit¬ 
ness in her own behalf and testified she was the same Mrs. Smith who 
was named plaintiff in the Equity cause of Smith v. Smith, herein¬ 
before mentioned and wife of Percy G. Smith; that her husband 
had made the last payment of alimony in the Equity cause afore¬ 
said in September, 1917; that nothing had been paid thereafter. 
Upon cross-examination she testified she had received alimony until 
September, 1917; the payments began March, 1916, in the sum of 
$85.00 per month, and continued until May, 1917, but from May, 
1917 to October, that is, through the month of September, 1917, 
she received $100.00 per month; these payments were made to 
her every month through Mr. Quinter and Mr. Morgan. Thereupon 
plaintiff rested. 

Whereupon, defendant, by his counsel, moved the Court to direct 
a verdict in favor of the defendant on the grounds that the plaintiff, 
Margaret C. Smith, had not shown herself entitled to make any claim 
under the bond, and that, if she were a use plaintiff under the 
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bond, she had not been damnified in any way, having been 

40 shown that she received alimony in full up to the date of the 
final decree in the Equity cause hereinbefore mentioned, and 

that the bond was discharged upon the entrance of the final decree 
in that cause. This motion was overruled by the Court and an 
exception duly noted. 

Whereupon the defendant, to maintain the issues on his part 
joined, produced as a witness in his behalf William K. Quinter, 
who testified that he had been a member of the bar of the Supreme 
Court of the District of Columbia for 15 years, and was acquainted 
with both Percy G. Smith and Margaret C. Smith; that he represented 
Percy G. Smith as defendant in Equity Cause No. 34,195, known as 
Margaret C. Smith and Percy G. Smith; that he was present when 
defendant was arrested, but not when the bond in suit was given; 
that, as he recalled, the bond was given the day defendant was ar¬ 
rested, sometime in the afternoon; witness identified the bond given 
as that in evidence; he could not, however, state about the writ with 
reference to which the bond was given because he did not think he 
saw the writ. Witness first saw the defendant about the middle of 
the day upon which he was arrested; he was then in the custody of a 
marshal/, and called at the office of the witness with a letter of intro¬ 
duction. Mr. Morgan represented Mrs. Smith. As soon as Dr. Smith 
was released the witness went to see Mr. Morgan and talked over the 
case with him; there had been a rule issued returnable on the 31st 
of March, which raised the question of attorneys’ fees and alimony to 
be paid pending final hearing of the cause, and witness went to see 
Mr. Morgan about that. Witness and Mr. Morgan had quite an 
extended conversation, trying to arrive at some amount of alimony 
that would be agreeable to both parties. The defendant had been 
paying his wife at that time, as witness thought, $75.00 a 

41 month and was willing to continue that amount, but, as wit¬ 
ness recalls, Mr. Morgan wanted $100.00 a month. They 

finally came to an agreement which was prepared in the office of the 
witness and which was signed the following morning. To the 
question as to whether the witness had seen Dr. Smith after the 
conference with Mr. Morgan in which the amount of $85.00 a month 
was fixed on that afternoon, he replied he did, and to the further 
question as to whether Dr. Smith expressed to the witness at the time 
the witness last saw him his intention as to where he was going, the 
witness answered, over the objection and exception of counsel for 
defendant on the grounds of its immateriality, that Dr. Smith had 
told the witness he was going back to New York that night. Witness 
then stated that he did not see him any more that day and did not 
see Dr. Smith in the District of Columbia again until he thinks he 
came in around the latter part of May. That he heard from him 
from New York, and corresponded with him in New York and 
received replies from him in New York. 

Q. Do you know whether Mr. Morgan knew of the intention of 
Dr. Smith to go to New York? 
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Mr. Sherier: I object to that as being irrelevant and immaterial, 
the question of what Mr. Morgan knew. The sole issue here is 
whether Mr. Morgan or Mrs. Smith consented or agreed that this man 
might go back. 

Mr. Leahy: That is right. 

Mr. Sherier: The fact that he knew he was in New York, it seems 
to me, is in no way material. 

The Court: Standing alone, I think you are right, but, as a pos¬ 
sible evidential fact, coupled with other evidence, it may be compe¬ 
tent. For the time being 1 will overrule your objection. 

Mr. Sherier: And allow me an exception, if your Honor 

42 please? 

The Court: Yes. 

(The stenographer at the request of counsel, read the pending 
question). 

A. He did. 

Q. Did he know of the intention of Dr. Smith to go to New York 
when you and he talked about fixing on the amount of alimony to be 
paid? A. That was one of the reasons for the urgency in fixing 
the- 

Mr. Sherier: I object to that, it is not responsive. 

Mr. Leahy: I think it is. 

(At the request of counsel, the stenographer read the pending 
question as above reported.) 

Q. During your conference? 

The Court: That is a conclusion you are asking for; did Mr. 
Quinter know what was in Mr. Morgan’s mind? 

Mr. Leahy: Only what he expressed, of course, what Mr. Morgan 
expressed. 

The Court: You did not ask him that. 

Mr. Leahy: I asked him if he knew whether Mr. Morgan knew 
whether Dr. Smith was going away to New York at that time. 

Mr. Sherier: Was Mr. Morgan there at that conference? 

Mr. Leahy: At this conference, yes. 

Mr. Morgan: With whom. 

Mr. Leahy: With Mr. Quinter. 

The Court: If in a conversation between Mr. Quinter and Mr. 
Morgan there was devoloped the information that Mr. Smith on this 
day was going to leave the City after they had agreed upon the 

43 alimony to be paid, I think such a fact for the moment may be 
developed. 

Mr. Leahy: That is what I want. 

The Court: Of course, I am not now to be understood as ruling 
upon the question as to what authority Mr. Morgan may have had. 

Q. Do you know whether at that conference that question came 
up, Mr. Quinter, as to Dr. Staiith going to New York. A. It did. 
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Q. Will you just explain fully what was said upon the matter, as 
near as you can recall it, between you and Mr. Morgan? A. Well, 
of course, the question of the amount of alimony was threshed over, 
the position of Dr. Smith with the Goodyear Rubber Company, his 
salary, and all that, with reference to the matter, was gone over very 
thoroughly. I was trying to convince Mr. Morgan that $75.00 was 
as much as he could pay, and he was trying to convince me that he 
should pay more, and we went over that matter, his position with the 
company, the salary he was drawing, his expenses in New York City, 
his expense in coming down here, the payment on his bond that had 
reduced his cash in hand materially, and we finally agreed on the 
$85.00 as a compromise, pending the final decree, without counsel 
fees, eliminating the question of counsel fees. 

Witness then testified that on the following morning he prepared 
an order, and went in and had it signed. 

Q. Now was anything said at that time as to from what source 
Mr. Smith would earn funds in order to meet the order that we are 
talking about? 

Mr. Sherier: I object to that as immaterial, if your Honor 
please. 

44 Mr. Leahy: It is very material, if your Honor please. I 
think you can see the purpose of the question. 

The Court: Has not the witness already covered that? 

Mr. Leahy: In a way, perhaps, he has, if your Honor please. 

To the question as to whether the witness at any time received 
from Dr. Smith any moneys under this order to be transferred to 
Mrs. Smith an objection was raised that the question was immaterial, 
as it was already admitted in the case that payments had been re¬ 
ceived up to September. Whereupon counsel for defendant slated 
that if it was admitted also that these payments came from New 
York, there would be no further dispute. Thereupon counsel for 
plaintiff contended that that was the very objection made. “It does 
not make any difference whether they came from New York or San 
Francisco.” That the question in the case was whether he had any 
agreement with the plaintiff, and the fact that some money was sent 
from New York had no tendency to prove the consent of the plaintiff 
that the defendant might go out of the District. The Court ruled 
the defendant might show alimony was sent down from New York, 
and plaintiff, through her counsel, thereupon duly noted an excep¬ 
tion. The question was then asked the witness whether or not, in 
accordance with the order in the equity case, funds were sent from 
New York to him to be turned over to the plaintiff, to which he re¬ 
plied that the payments were all made through his office and through 
Mr. Morgan, except a couple of times when Mr. Morgan requested 
him to send them direct owing to Mr. Morgan’s absence from the 
city. These payments came in the shape principally of money 
orders from Akron, Ohio, and New York City, signed by Percy 
Smith and made payable to Margaret Smith. Some of them, wit- 
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ness thought in the summer of 1916 when Mr. Morgan was 

45 away, he sent direct to Mrs. Smith because Mr. Morgan wrote 
to him requesting that lie send them direct. Some question 

having arisen as to whether it was in 1917 or 1916, as Mr. Morgan 
was then in camp, the witness stated that he thought it was 1916 be¬ 
cause the final decree was in 1917 and it was before the final decree, 
the summer of 1916. There were a couple of payments made, one 
he believed, when defendant gave witness cash, which he sent direct 
to plaintiff or through Mr. Morgan to her; they were all made pay¬ 
able to Mrs. Smith. Neither witness nor Mr. Morgan endorsed them. 
Witness recalls sending some money orders to Mrs. Smith direct, in 
the summer of 1916, during Mr. Morgan’s absence. The question 
was then asked as to whether any objection was raised during the 
conference hereinbefore mentioned between witness and Mr. Mor¬ 
gan, before signing of the decree, as to Dr. Smith’s going away to 
New York by Mr. Morgan. An objection was raised to this question 
as being irrelevant and immaterial. 

The Court: That question assumes the fact, and then you ask 
whether or not there was any objection to the fact assumed. 

Mr. Leahy: I think the testimony, as I understood it, and as I 
meant to bring it out, if your Honor please, was that that matter 
was gone into, your Honor. 

The Court: What matter? 

Mr. Leahy: The matter of Dr. Smith’s having to go to New York 
to earn the money to pay the money under the decree. 

The Court: I have not heard Mr. Quinter say that the question 
was raised that he was going back to New York. He has testified 
that there was a good deal of discussion between Mr. Morgan and 
himself as to his means, his salary, where he was employed, how 
much he had paid her before, and how much they could agree to, 
and what his expenses were. I do not recall Mr. Quinter at 

46 any time saying that in that conversation he told Mr. Morgan 
or that the question was brought up that Dr. Smith was going 

back to New York, or needed to go, or must go. 

Q. Was that question brought up, Mr. Quinter? A. Oh, yes, that 
was talked about, because we were trying to avoid the necessity of Dr. 
Smith coming down here for this rule to show cause on the 31st of 
March. 

Q. Was any objection raised to this method in order to avoid the 
necessity for his coming down here? A. No. 

To the question as to what if anything was said by Mr. Morgan 
as to the suggestion made that the Doctor agree to an order at that 
time rather than come down the succeeding Friday to appear in 
Court, objection was raised by counsel for plaintiff that the same was 
immaterial. The objection was overruled and exception noted. In 
response to that question the witness stated that he did not recall that 
he asked for Mr. Morgan’s direct consent that defendant should re¬ 
turn to New York. “Our conversation was all along the line that 
he was to return and take up his position and try to make the money 
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to pay her this alimony. Of course, he could not stay here. Every¬ 
thing he had was in New York, his clothes and everything he had.” 

Q. What, if anything was said by Mr. Morgan objecting to that 
arrangement? A. Not to me, no objection to it. 

The witness then stated that the order signed by the Court was a 
consent order. 

On cross-examination witness stated that he prepared the decree 
and when asked how it occurred if there was no objection to the 
arrangement hereinbefore stated, that the last paragraph of 

47 the decree, providing that the defendant be permitted to leave 
the District pending a final hearing of the cause, was stricken 

out, the witness replied that at the time he prepared the decree he 
did not submit it to Mr. Morgan, and, when he did submit it to him 
the following morning, Mr. Morgan objected to putting in the de¬ 
cree this last paragraph and that the Court struck it out on Mr. Mor¬ 
gan’s objection. 

Whereupon, on redirect examination, the witness stated that he did 
not recall just what the Court did say on that morning, and, to a 
question by counsel for plaintiff as to whether there was any question 
as to Mr. Morgan’s objecting to this particular provision of the decree 
which was stricken out witness replied there was no question but that 
Mr. Morgan had objected on that morning but just the ground of his 
objection he did not recall. Whereupon lie was asked by counsel for 
defendant whether he recalled Mr. Morgan’s objection was to the de¬ 
fendant’s leaving the jurisdiction or to having his permission to leave 
the jurisdiction incorporated in the order; to which witness replied 
“Well, I think he objected to having it incorporated in the order, 
although I do not think he expressed any objection at the time of 
his leaving the District, at the time that decree was signed.” To a 
further question by counsel for plaintiff as to whether Mr. Morgan 
objected in open Court to that provision, the witness replied “yes” 
that he had, and the Court struck it out. 

Whereupon Margaret C. Smith was called by the defendant and 
testified that Mr. Morgan was counsel for her in the case of Smith 
v. Smith in the divorce proceedings already in evidence, and that he 
was the same Mr. Morgan who was present in Court repre- 

48 senting her in this suit. The question was then asked: 

Q. What authority did you give Mr. Morgan with reference to 
that case? A. I gave him full authority. 

The witness was then asked if she knew her husband was employed 
by the Goodyear Tire and Rubber Company, working in New York. 
To this question an objection was raised by counsel for plaintiff, that 
it was immaterial. The Court overruled the objection and an excep¬ 
tion was noted. 

Q. You knew that fact, did you not? A. Yes. 

Q. How long had he been working there, to your knowledge, do 

vou recall? A. No, T do not recall. 

*/ 
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Q. It really had been some time, had it not? A. Yes, it had been 
some months. 

Q. And he had been paying you, had he, a certain sum of money 
during his separation from you? A. Yes. 

Q. Where were those payments made from at the time, do you 
recall ? 

Mr. Sherier: I understand this will all be subject to my objection? 

The Court : Yes. 

The witness replied that she did not understand the question, but 
when asked whether she remembered from where her husband had 
sent her $75.00 a month before entering the divorce proceedings, she 
stated she did not recall but thought from Akron, Ohio, the head¬ 
quarters of the Goodyear Tire & Rubber Company. Witness 

49 stated that her husband had written to her that he was going 
away from the country and that the reason why she swore in 

the Equity case to the affidavit that she thought her husband was 
going to Russia was because he said he was going to Russia. 

Q. Did you know he was coming down to the city of Washington 
on the day that the writ on which he was arrested was issued? A. 
Yes. 

Q. You knew he was coming here, did you, for any particular 
purpose? A. He told me to let him know where to come, and he 
would come. 

Q. Did he come in response to that? A. He came. 

That she did not know where her husband went but when asked 
“Did not your husband come here after this arrangement was made 
to pay you $85.00 a month to talk with you,” witness answered 
“yes.” Witness denied her husband had ever talked with her about 
going back to New York with him and having a home there; she 
further testified she received payments from her husband direct from 
Mr. Quinter when Mr. Morgan was away, she thought by money 
order, and Mr. Quinter sent her one of his personal checks. She 
did not recall how these money orders were made out. Witness 
stated that she saw her husband during the summer of 1916 when 
he came back, and at that time he was paying her alimony under the 
arrangement of $85.00, but that no conversation was had between her 
and her husband as to where he was and she did not know; that she 
did not write to him at any time. 

50 Whereupon the defendant William W. Stewart, as a 
witness on his behalf, testified that he was the defendant in 

this case, and the same W. W. Stewart who had signed the bond 
offered in evidence; that he had met Dr. Smith on the evening he 
signed the bond; he was not present at the conference between Mr. 
Quinter and Mr. Morgan; that he had no personal knowledge about 
any arrangement made between Mr. Quinter and Mr. Morgan. He 
was not present. Witness stated that before signing the consent 
order of March 24th, under which defendant was to pay $85.00 a 
month alimony in the divorce case, he had no knowledge at all as to 
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any arrangement except what he was told. Witness was then asked 
if he gave Dr. Smith permission to leave the District of Columbia to 
which an objection was raised on the ground that the question was 
immaterial. The objection was overruled, and an exception noted 
by counsel for plaintiff; witness replied that he did not give Dr. 
Smith permission to leave the District of Columbia. Defendant then 
testified he had not had any talk with Mr. Morgan in which he had 
been told anything about any arrangement. 


Whereupon the defendant rested and both sides announced the 
testimony closed. 

Whereupon counsel for plaintiff moved the Court to return a ver¬ 
dict for the plaintiff in the full amount, which motion was granted 
over defendant’s objection and exception, on the ground that there 
was no- sufficient evidence offered by defendant to go to the jury on 
the question of plaintiff’s consenting to defendant’s leaving the juris¬ 
diction. Whereupon, by direction of the Court, the jury returned a 
verdict in favor of the plaintiff for the sum of $2,000.00, with in¬ 
terest from the date of filing the suit, and an appeal was noted 
51 in open Court to the Court of Appeals from the judgment of 
the Court, and all the exceptions hereinbefore referred to were 
noted in the minutes of the Court, as they were severally taken, and 
the defendant prays the Court to sign and seal this, his bill of excep¬ 
tions, to have the same force and effect as if the rulings herein con¬ 
tained were set out in separate bills of exceptions; which is accord¬ 
ingly done this 16th day of December, 1920, nunc pro tunc. 

F. L. SIDDONS, 

Justice. 


O. K. 

J. V. MORGAN, 

Attorney for Plaintiff. 


52 [Endorsed:] At Law. No. 61,086. United States of 

America ex rel. Margaret C. Smith, plaintiff, vs. Percy G. 
Smith and William W. Stewart, defendants. Bill of exceptions. 
Copy. Law offices of William E. Leahy, L. H. Vandoren, 712-717 
Columbian Building, Washington, D. C. Main 558. Main 559. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3504. William W. Stew^art, appellant, vs. United States of America 
ex rel. Margaret C. Smith. Court of Appeals, District of Columbia. 
Filed Feb. 4, 1921. Henry W. Hodges, clerk. 
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In the 

COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

i January Term, 1921. 


No. 3504. 


William \V. Stewart, appellant, 

vs. 

United States of America, ex rel. Margaret C. Smith. 


BRIEF ON BEHALF OF APPELLANT 


This appeal is from a judgment in the Supreme Court 
of the District of Columbia for the plaintiff, appellee here, 
on a verdict directed by the court at the conclusion of all 
the testimony (R. 29). 

On March 22, 1916, a suit for divorce was pending in the 
Supreme Court of the District of Columbia (Equity No. 
34,195), instituted by the appellee Margaret C. Smith, as 
plaintiff, against Percy G. Smith, as defendant, and on that 
day a Rule was issued requiring defendant to show cause 
“why he should not pay * * * counsel fees, suit 

money and alimony pendente life" (R. 19). On the same 
date the court also issued a writ of ne exeat against the de¬ 
fendant, Percy G. Smith, upon motion of plaintiff’s attor¬ 
ney and “upon consideration of the Bill of Complaint and 


supporting affidavit” filed by plaintiff (R. 20), the order 
for the writ reciting that it was to be “marked for security 
in the sum of Two Thousand ($2,000) Dollars.” (Italics 
ours.) In the supporting affidavit it was declared that de¬ 
fendant had threatened “that he would in a short time go 
to Russia and would perhaps never return to the United 
States , and in the event that he did not go to Russia, he 
would take up a permanent residence in the City of Havana . 
Cuba ” (R. 20). (Italics ours.) 

On the next day, or March 23, 1916, defendant, Percy 
G. Smith, as principal, and appellant, William W. Stewart, 
as surety, executed a bond to the United States in the sum 
of Two Thousand ($2,000) Dollars, the condition of which 
was that the defendant, Percy G. Smith, should “not go, 
or attempt to go, beyond or without the District of Colum¬ 
bia or the jurisdiction of this court without leave there¬ 
from” (R. 18, 19). 

On March 24, 1916, or the day after the bond in suit was 
given, the court issued an order in the divorce proceedings 
directing the husband, Percy G. Smith, to pay his wife 
(appellee) the sum of Eighty-five ($85.00)) Dollars a 
month as alimony pendente life (R. 21). 

The cause finally came on for hearing in the Supreme 
Court and on May 9, 1917, a decree was entered granting 
plaintiff (appellee) One Hundred ($100.00) Dollars per 
month alimony from June 1, 1917. This decree also re¬ 
quired the defendant to pay plaintiff costs of suit within 
sixty days and counsel fees of $150.00 (R. 21, 22). 

On December 11, 1917, the trial court issued an order 
granting leave to plaintiff (appellee) to file a suit at law 
against her husband as principal and appellant as surety 
“for the recovery of the penalty upon the bond given under 
a writ of ne exeat issued in this case; and that the Rule to 
Show Cause as to the surety is hereby discharged /’ 
(Italics ours.) (R. 22.) This order recited that alimony 


for the months of October, November and December, and 
counsel fees and court costs had not been paid, and that 
defendant had absented himself from the jurisdiction of the 
court without cause. 

Thereafter, on February 25, 1918, appellee, as plaintiff, 
filed a suit at law on the bond in the Supreme Court of the 
District of Columbia, claiming the full penalty of $2,000 
(R. 1-3). 

Appellant, as defendant below, demurred to the declara¬ 
tion and later, when his demurrer was overruled, filed eight 
pleas. In his fifth plea appellant averred, inter alia (R. 

6, 7) : 

“That after said defendant, Percy G. Smith, was 
arrested on the writ of nc exeat and before bond was 
given it was agreed between the plaintiff (appellee), 
Margaret C. Smith, and her attorney and defendant 
Percy G. Smith and his attorney, that defendant Percy 
G. Smith be required to pay the sum, out of the salary 
received by him in the City of New York, State of 
New York, of $85.00 per month, and that said defend- . 
ant, Percy G. Smith, upon being released, on said 
bond and said order having been agreed to and with 
the knowledge of all parties thereto, including the said 
Margaret C. Smith returned immediately for the City 
of New York, State of New York, where he continued 
to work so as to earn the $85.00 per month to be paid 
to the said Margaret C. Smith; * * *. That said 

plaintiff Margaret C. Smith and her attorney knew of 
the said defendant, Percy G. Smith departing for the 
City of New York; and after he arrived in said city, 
received from him each month the sum of $85.00 per 
month, said $85.00 being paid by said Percy G. Smith 
down to and including the 9th day of May, 1917, on 
which date the final decree was signed in said case 
* * *; that in and bv virtue of said final decree 

there was due under said decree at the time of the filing 
of this suit * * * the sum of $500 * * 
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In his sixth plea to the declaration appellant averred 
that: 


“Said plaintiff Margaret C. Smith has no right to 
claim on said bond the sum of $2,000 because the only 
amount due her in and by virtue of said decree of the 
equity suit No. 34195 * * * is the sum of $500 

and not $2,000 as claimed in said declaration.” 

4 

In the affidavit filed in support of his pleas to the declara¬ 
tion, appellant averred: 

“That before said defendant, Percy G. Smith, was 
released, he and his attorney entered into an agreement 
with the plaintiff “Margaret C. Smith and her attorney 
by which the said Percy G. Smith was to pay out of his 
salary received for his employment in the City of New 
York, the sum of $85.00 per month; that said order 
was agreed upon at the time said Percy G. Smith was 
released, the said Percy G. Smith staying in said Dis¬ 
trict until the said agreement was made but was re¬ 
leased before said order was prepared and signed by 
the court; that in accordance with said agreement and 
understanding the said Percy G. Smith was to return 
to the City of New York to continue his occupation 
and pay out of said salary received the sum of $85.00 
per month; that the said Percy G. Smith had no other 
occupation and no other way to pay said money, and 
defendant, affiant herein, is advised on information 
and belief that he represented same to the said Mar¬ 
garet C. Smith and that she not only knew but acqui¬ 
esced in the return of said defendant, Percy G. Smith 
to the City of New York, where he could earn his 
salary to pay her the alimony decreed to be paid until 
the final decree. (Italics ours.) 


This affidavit also averred (R. 8, 9) that appellant was 
not “asked at any time to produce him (Percy G. Smith) 
or to have him in court, until the motion was made to for- 






fat the bond. * # * * That at no time while in the 

City of New York with the knowledge of said Margaret 
C. Smith and her attorney was the defendant asked to pro¬ 
duce him in the District of Columbia.” (Italics ours.) 

To the foregoing pleas the plaintiff (appellee) demurred 
(R. 10), on the ground that the fifth plea did not “show 
any agreement upon the part of the plaintiff that the de¬ 
fendant Smith might leave the District of Columbia, and 
further that the plaintiff had no right or authority to make 
such agreement.” Another ground of the demurrer was 
that the sixth plea did not constitute a defense “because 
the only judgment that could be entered on the bond in suit 
would be a judgment for the penalty thereof and not for the 
amount due her under the decree in the equity cause.” 

The Court sustained the demurrer to defendant’s (appel¬ 
lant's) pleas and thereupon defendant amended his fifth 
plea (R. 11, 12) so that in substance it declared that on 
the day the bond was given the parties to the equity suit be¬ 
low, or appellee and her husband, agreed that the husband 
“notwithstanding the condition of said bond aforesaid 
should leave the District of Columbia and go to the City of 
New York, State of New York and the said Percy G. Smith, 
in pursuance of this agreement, did leave the District of 
Columbia and go to the State of New York;” that appellee's 
attorney, on the day the bond was given or shortly there¬ 
after, agreed that the said Percy G. Smith should go to the 
State of New York, notwithstanding the condition of the 
bond, and that the agreement “was without the knowledge 
and consent of the" appellant. (Italics ours.) 

When the case came on for trial on these pleadings the 
court, over the objection and exception of the defendant 
(appellant), permitted the plaintiff (appellee) to amend her 
declaration so as to claim interest upon the bond from the 
day of filing the suit. Plaintiff then offered in evidence the 
bond in suit, the writ of nc exeat and the motion, affidavit 
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and order pertaining thereto, the order for temporary ali¬ 
mony, the final decree and the order granting leave to ap¬ 
pellee to file suit on the bond. 

In addition to this documentary evidence, the only testi¬ 
mony offered by appellee was that of Mr. Morgan, her attor¬ 
ney, and herself. Mr. Morgan testified (R. 22) that after 
the bond in suit was given he had seen Percy G. Smith out¬ 
side the District of Columbia; that he knew Smith was 
absent without leave of court “for the reason that the record 
did not disclose that there had been any permission of the 
court given for his leaving.” (Italics ours.) Appellee 
testified that she had received alimony until September, 
1917; that “these payments were made to her every month 
through Mr. Ouinter or Mr. Morgan.” 

At the conclusion of plaintiff's case, defendant (appel¬ 
lant ) moved the court to direct a verdict in his favor and, 
when this motion was overruled offered as a witness, Will¬ 
iam K. Ouinter, Esquire, a member of the bar of the Su¬ 
preme Court of the District for fifteen years, who testified 
on behalf of appellant as follows; 

* Witness represented Percy G. Smith, husband of plain¬ 
tiff. Margaret C. Smith, in the divorce proceedings in con¬ 
nection with which the bond in suit was given. After the 
bond was given, witness “went to see Mr. Morgan (coun¬ 
sel for Mrs. Smith) and talked over the case with him 

* * *. Witness and Mr. Morgan had quite an extended 

conversation * * *” (R. 23). 

Later, during the same day, witness saw Dr. Smith, who 
“told the witness he was going back to New York that 
night.” (Italics ours.) 

O. “Do you know whether Mr. Morgan knew of the 
intention of Dr. Smith to go to New York?” (R. 23.) 

A. “He did” (Italics ours.) 

Q. “Do you know whether at that conference (with 









Mr. Morgan) that question come up, Mr. Quinter, as 
to Dr. Smith going to New York?” 

A. “It did.” (R. 24.) 

The question of the amount of alimony was thrashed 
over, the position of Dr. Smith with the Goodyear 
Rubber Company, his salary, and all that, with refer¬ 
ence to the matter was gone ove'r very thoroughly. I 
was trying to convince Mr. Morgan that $75.00 was as 
much as he could pay and he was trying to convince 
me that he should pay more, and we went over that 
matter, his position zvith the com pony, the salary he 
was drawing, his expenses in New York City, his ex-, 
penses in coming down here,” (R. 25) etc. (Italics 
ours.) 

Following a colloquy between the court and counsel (R. 
26) as to whether, during the conversation between Mr. 
Morgan and witness, “the question was raised that he (Dr. 
Smith) was going back to New York” the examination of 
witness continued: 

O. “Was that question brought up, Mr. Quinter?” 
(R~26). 

A. “Oh, yes, that was talked about, because zve zvcrc 
trying to avoid the necessity of Dr. Smith coming 
down herd for this Rule to Show Cause on the 31st of 
March ” (Italics ours.) 

O. “Was any objection raised to this method in 
order to avoid the necessity for his coming down 
here?” 

A. “No.” (Italics ours.) 

The witness did not recall that he asked Mr. Morgan’s 
direct consent that defendant should return to New York, 
but stated (R. 26, 27): 

“Our conversation was all along the line that he was 
to return and take up his position and try to make the 
money to pay her this alimony. Of course, he could 




not stay here. Everything he had was in New York, 
Ins domes and every tiling lie had." (italics ours.) 

y. "\\ hat, it anything was said by Mr. Morgan ob¬ 
jecting to that arrangement r" 

A. "Not to me, no oOjection to it." (Italics ours.) 

As to the payment of alimony by Dr. Smith to the plain- 
tilt, Margaret C. Smith, alter the bond in suit had been 
given, witness testified (K. 2a, 26) : 

“These payments came in the shape principally of 
money oraers prom Akron, Ohio, and New York City, 
signed by i'ercy G. Smith and made payable to Mar¬ 
garet Smith. Some of them witness tnought in the 
summer ot 1916, when Mr. Morgan was away, he sent 
direct to Mrs. Smith, because Mr. Morgan wrote to 
him requesting that he send them direct; * * * 

they were all made payable to Mrs. Smith. Neither 
witness nor Mr. Morgan endorsed them. Witness re¬ 
calls sending some money orders to Mrs. Smith direct, 
in the summer of 1916.” (Italics ours.) 

The attention of Mr. Ouinter was then invited to the 
fact that the order of March 24, 1916 (R. 21), for tem¬ 
porary alimony, had been prepared by him, on the day he 
had this conference with Mr. Morgan, with a provision 
permitting the husband to leave the District of Columbia 
upon giving bond, but that this provision had been stricken 
out before the court signed the order, next morning, on ob¬ 
jections then made by Mr. Morgan, to whom the order was 
submitted that morning for the first time. Witness then 
was asked whether the objection made in court by Mr. Mor¬ 
gan (counsel for the wife) “was to the defendant’s leaving 
the jurisdiction or to having his permission to leave the 
jurisdiction incorporated in the order” and replied (R. 27) : 

“Well, I think he objected to having it incorporated 
in the order, although I do not think he expressed any 
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objection at the time of his leavnig the District, at the 
time that decree was signed.” (Italics ours.) 

The defendant then called as a witness the plaintiff, 
Margaret C. Smith, who was asked (R. 27) : 

“Q. What authority did you give Mr. Morgan with 
reference to that (divorce) case?” 

“A. I gave him full authority ” (Italics ours.) 

The witness stated (R. 28) that “her husband had writ¬ 
ten to her that he was going away from the country;” that 
her husband had never “talked with her about going back 
to New York with him"; that she had “received payments 
from her husband direct from Mr. Quinter when Mr. Mor¬ 
gan was away, she thought by money order” (Italics ours.) 

Thereupon the defendant (appellant) took the stand and 
testified (R. 28) that “he was not present at the conference 
between Mr. Quinter and Mr. Morgan; that he had no per¬ 
sonal knowledge about any arrangement made between Mr. 
Quinter and Mr. Morgan and that he did not give the hus¬ 
band permission to leave the District.” 

The court on motion of plaintiff and over the objection 
and exception of the defendant, then directed a verdict for 
the plaintiff in the full amount (R. 29) “on the ground 
that there was not sufficient evidence offered by defendant 
to go to the jury on the question of plaintiff's consenting to 
defendant's leaving the jurisdiction” (Italics ours.) 

ASSIGNMENTS OF ERROR 

1. The Court erred in overruling the demurrer of de¬ 
fendant Stewart to the declaration of plaintiff, filed March 
18, 1918. 

2. The court erred in not sustaining the demurrer of de- 
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fendant Stewart to plaintiff’s declaration filed March 18, 
1918. 

t 

3. The court erred in sustaining plaintiff’s demurrer filed 
August 26, 1918, to defendant Stewart’s pleas to the declara¬ 
tion herein. 

4. The court erred in not overruling plaintiff’s demurrer 
filed August 26, 1918, to defendant Stewart’s pleas to the 
declaration herein. 

5. The court erred in directing the plaintiff to amend the 
declaration in the above entitled cause so as to include in- • 
terest from the day of filing the suit, at the trial table, with¬ 
out prior notice to defendant. 

6. The court erred in admitting the bond offered in this 
case in evidence at the trial thereof. 

7. The court erred in not sustaining the defendant’s mo¬ 
tion to return a verdict in his favor at the conclusion of 
plaintiff’s case. 

8. The court erred in not taking the case from the con¬ 
sideration of the jury upon the conclusion of plaintiff’s 
case. 

9. The court erred in permitting the case to go to the 
jury upon the evidence produced by plaintiff. 

10. The court erred in granting plaintiff's motion to in¬ 
struct the jury to return a verdict for the plaintiff in the 
full amount. 

11. The court erred in not overruling the motion of the 
plaintiff to instruct the jury to return a verdict for the full 
amount. 


Points of Law Involved. 

The determination of the question whether the learned 
trial court committed error, involves a consideration of the 
following legal principles which will be set out in the order 
given: 
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1. In civil cases a nc exeat bond is a mere appearance 
or bail bond. (Covered by the 4th, 5th, 10th and 11th 
assignment of error.) 

2. The surety on a nc exeat bond is entitled to notice and 
an opportunity to prevent or explain an alleged breach. 
(Covered by the 4th, 10th and 11th assignment of error.) 

3. The parties to an action in which a nc exeat bond is 
issued may waive or change the condition of the bond; and, 
if they do so, the surety is released. (Covered by the 4th, 
10th and 11th assignment of error.) 

4. The sum named in a ne exeat bond is a penalty, not 
liquidated damages, and the measure of liability of the 
surety on such a bond is the amount actually due the party 
in whose favor the bond was given, rather than the sum 
named in the bond. (Covered by the 4th, 5th, 10th and 
11th assignment of error.) 

In civil cases a Ne Exeat bond is a mere appearance or bail 

bond 

In the United States the writ of ne exeat , or ne exeat 
republica, has come to have a meaning and effect different 
from that of the ancient English writ of nc exeat regno, 
which was to restrain a person from leaving the realm. 
Fletcher, in his “Equity Pleading and Practice,” page 500, 
says: 


“Though originally a high prerogative writ, it has 
now become an ordinary process of courts of equity, 
and as much a writ of right as any other process used 
in the administration of justice. It is resorted to for 
the purpose of obtaining equitable bail, and its object 
and design is to hold a party amenable to justice, and 
to hold him personally responsible for the performance 
of orders or decrees of the court by preventing him 
from withdrawing himself from its jurisdiction. The 



12 


writ is proper only for the purpose of detaining the 
person of the defendant to respond to the decree of the 
court.'' (Italics ours.) 

And this definition is of general application in this coun¬ 
try : 

“In American practice ne exeat republica is a writ 
similar to that in ne exeat regno, * * * and may 

he correctly described as a process issuing from a court 
of equitable jurisdiction upon the impending departure 
of a person from the jurisdiction with intent to evade 
it, to restrain such person until he has given equitable 
bail or security to abide the decree. (Italics ours.) 

29 Cyc. 383. 

In Johnson vs. Glendenin , 5 G. and J. (Md.) 463, the 
court said: 

“In determining this question (liability on ne exeat 
bond), it is only necessary to consider, what is the 
object and design of the writ of ne exeat, as issued by 
courts of chancery in the exercise of their equity juris¬ 
diction. It is to hold the party amenable to justice, 
and to render him personally responsible for the per¬ 
formance of their orders and decrees. The obliga¬ 
tions devolving upon the sureties entering into the 
bond, bear a close resemblance to the duties and re¬ 
sponsibilities of bail, at common law. The bail assume 
upon themselves the obligations, that their principal 
will pay the debt, or be personally amenable to the final 
process of the court; and the sureties in the ne exeat 
bond undertake, that the defendant will be personally 
responsible for the performance of the orders and de¬ 
crees of the court. To this extent they become an¬ 
swerable, and when this duty has been fulfilled, their 
engagements, under their bond, are at an end.” 


In Griswold vs. Hazard, 141 U. S. 260, 281, the court 
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cited Johnson vs. Clendenin, supra, with other authorities, 
and said: 

“If he (the party arrested) wishes to leave the state 
before the termination of the suit, he may apply to the 
court to discharge the fie exeat upon his giving proper 
security to answer and be amenable to process” 
(Italics ours.) 

In Zantzinger vs. IVeigktman , 2 Cranch C. C. 478, the 
action was on the case for 

“maliciously holding the plaintiff to bail, upon a ne 
exeat,” etc. Italics ours.) 

In Rhodes vs. Cousins, 6 Rand. (Va.) 188, 192, it was 
said: 


“The ne exeat , as now understood and practiced 
upon, is a proceeding in equity to obtain bail in a case 
where there is a debt due in equity." (‘Italics ours.) 

In Adams vs. Whitcomb , 46 Vt. 708, 712, it was said: 

“The writ of ne exeat, as at present used in this 
country, is a mesne process, issuing from the court of 
chancery, to hold a party to equitable bail, that he may 
not depart from the realm, or the jurisdiction of the 
court, but to be present with his body, to answer any 
decree which the court of chancery may make in the 
case against him, and command the arrest and im¬ 
prisonment of the defendant, if he, or she, fails to fur¬ 
nish such bail." (Italics ours.) 

In Dean vs. Smith, 23 Wis. 482, 486, the court thus de¬ 
fined a writ of nc exeat : 

“It is said by the sureties to be in the nature of 
equitable bail and issued only by the special order of 
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the court when the party against whom it is asked is 
about to leave the jurisdiction of the court, so that the 
decree of the court will be ineffectual. (Cases.) And 
this, as it appears to us, is the true nature and charac¬ 
ter of the writ of ne exeat. It prevents a person from 
going out of the state until he shall give security for 
his presence * * *.*’ (Italics ours.) 

In Malcolm vs. Andrews, 68 III. 100, 102, the opinion 
states that: 

“A ne exeat was issued and plaintiff ordered arrested 
and recpiired to give special bail.” (Italics ours.) 

In Cable vs. Alvord, 27 Ohio St. 654, 667, the court, after 
reviewing the history of the writ of ne exeat, said: 

“In the light of these authorities, as to the office of 
the writ of ne exeat under the former chancery prac¬ 
tice, showing that it was to a court of equity what a 
capias for the body was in legal actions—a process to 
hold the custody of the body until he should give bail 
to abide the decree of the court—we are prepared to 
appreciate the force of Sec. 145 of the code * * * 

(providing for arrest in civil action.”) (Italics ours.) 

In Samuel vs. Wiley, 50 N. H. 353, 355, the court said of 
the writ of ne exeat: 

“That writ, as we have seen, has for its special ob¬ 
ject the procuring of special bail.. 

“* * * In the case of the arrest on ne exeat the 

defendant would be discharged on tender of sufficient 
bail” * * *. (Italics ours.) 

In Parker vs. Parker, 12 N. J. Equity, 105 the court said: 

“The object of the writ (of ne exeat ) is to secure 
his (defendant’s) presence to answer such decree as 
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may be made against him * * * 

“Frequently, where the court has felt itself con¬ 
strained to discharge the writ, it has directed the de¬ 
fendant to give security to abide the decree.” 

• 

And see McGee vs. McGee, 8 Ga. 295. 

The Surety on a ne exeat bond is entitled to notice, and 
an opportunity to prevent or explain an alleged breach. 

In May vs. May, 146 Ga. 521, a divorce proceeding, the 
court applied the general rule that a ne exeat bond is a mere 
appearance or bail bond, saying : 

“The petition and the order of the court, taken as 
a whole, indicate that it was not the purpose of the 
court to confine the defendant to the jurisdiction of 
the court, but to provide by mesne process a means for 
enforcing the payment of the final judgment in favor 
of the plaintiff in her suit for alimony, should she pre¬ 
vail.” (Italics ours.) 

In Freeman vs. Freeman, 143 Ga. 788, also involving a 
ne exeat bond in a divorce case, the court said: 

“Construing the bond in connection with the order 
requiring that it be given, we think that it is an appear¬ 
ance bond; and this being so, the defendant was bound 
to be in court when required by the order of the court 
to answer the judgment. The court could not sum¬ 
marily enter up judgment upon this appearance bond 
on the same day that the judgment was rendered in 
the alimony proceedings. Both the defendant and the 
surety had the right to show that the bond had not been 
breached. It may have been that the principal was 
absent for providential cause or had other good and 
sufficient reasons for not appearing; and the court 
could not properly penalize the surety for not produc¬ 
ing the principal on the hearing of the alimony pro¬ 
ceedings, when he had no notice that the bond was 
going to be finally forfeited, and his liability adjudi- 
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catcd at that time. We therefore think it was error 
to summarily enter up judgment on the bond, without 
giving principal and surety an opportunity to show 
cause why the bond had not been breached.’’ (Italics * 
ours.) 

In Brayton vs. Smith, 6 Paige (N. Y.) 489, 491, the 
court said: 

“It appears to be settled that the sheriff must, at his 
peril, take sufficient security on a writ of ne exeat for 
his own indemnity if the defendant leaves the state, so 
that he cannot be made amenable to the process of the 
court pending the suit or compelled to perform the 
final decree. 

* * * * * * 

It is not the practice of this court, however, to com¬ 
pel the sheriff who has taken bail upon the nc exeat 
to pay the debt absolutely, without giving him time to 
produce the defendant, so that he may be rendered 
amenable to the process of the court for the perform¬ 
ance of its orders and decree. And even where the 
sheriff is unable to produce the body of the defendant, 
it would he unreasonable to compel hint to pay the 
money, where he has done his duty by taking sufficient 
security, without giving him a reasonable time to col¬ 
lect the amount upon his bond .” (Italics ours.) 


The parties to an action in which a ne exeat bond is issued 
may waive or change the condition of the bond; and, if they 
do so, the surety is released. 

In Grizwold vs. Hazard, 141 U. S. 260, 282, the Supreme 
Court not only recognized the right of the parties to an 
action to waive or modify the conditions of a ne exeat bond, 
but declared that such waiver or modification would not be 
permitted to prejudice the rights of the surety, saying: 

“Durant (party under arrest) could have filed his 
answer, and conformably to the general rule, have ob- 



tained a discharge of the writ upon giving bond with 
surety, that he would be amenable to the order and 
process of the court; * * * —what more natural 

and equitable than that the parties should, by consent, 
bring about that which Durant must have understood 
* * * he could accomplish, through the orders of 

the court,” etc. 

* * * * * * 

“If the attorneys of Hazard (plaintiff below) in¬ 
tended to obtain, by means of a bond, more than he 
was entitled to by such a bond as the writ of nc exeat 
called for, and more than the court would ordinarily 
have given them * * . * then a fraud was perpe¬ 

trated upon him (the bail), which entitles him to 
relief; for according to the decided preponderance of 
the evidence, it must be assumed that Hazard’s attor¬ 
neys knew that he signed the bond in the belief that, 
pursuant to the previous understanding, it was one to 
secure Durant's appearance, nothing more, * * *. 

The concealment of this agreement from Griswold (the 
bail) was, under the circumstances, a wrong to him. 
(Italics ours). • ‘The contract of suretyship,’ says Mr. 
Story, ‘imports entire good faith and confidence be¬ 
tween the parties in regard to the whole transaction.’ ’* 

The foregoing ruling by the Supreme Court is in har¬ 
mony with its settled general policy as to liability on bonds. 
In the early case of Cooke vs. Graham, 3 Cranch 229, 235, 
Chief Justice Marshal said: 

“There are many cases in the construction of bonds, 
where the letter of the condition has been departed 
from, to carry into effect the intention of the parties.” 

And in Magee vs. Manhattan Life Ins, Co., 92 U. S. 93, 
the court laid down the following rule of construction: 

“The surety is ‘a favored debtor / His rights are 
zealously guarded both at law and in equity. The 




slightest fraud on the fart of the creditor , touching 
the contract annuls it. Any alteration after it is made, 
though beneficial to the surety, has the same effect. 
His contract, exactly as made , is the measure of his lia¬ 
bility, and, it the case against him be not clearly within 
in, he is entitled to go acquit.” (Italics ours.) 

In U. S. rs. I Vest, 8 App. D. C. 59, 66, involving a com¬ 
mon law bond given to the United States to secure the per¬ 
formance of an official duty, it was said: 

“It is well settled law—too well settled to require 
any citation of authorities in support of it—that, if the 
duties of the principal on a bond are increased or en¬ 
larged beyond the limit for which the bond was given, 
or if the time for their performance has been extended, 
or if in any other manner the conditions of the bond 
hare been altered, without the knowledge and consent 
of the sureties, the sureties zvill not be bound for any 
default of the principal under the new conditions.” 
(Italics ours.) 

In Howell rs. Hunt, 1 Mill (S. C. ) 321, the plaintiff had 

• » 

sent a note to his own attorney, directing him to discharge 
the surety on a bail bond, but there was no evidence tending 
to show that the note ever was delivered. Nevertheless, 
the court held that the bail was discharged, saying: 

“Very slight circumstances will often discharge bail 
* * * 

“It has been contended that bail cannot be released 
but by an instrument under seal, but this argument has 
been supi>orted by no authority. I believe none can 
be found, and I think it is as little founded on prin¬ 
ciples of authority. The court is unanimously and 
clearly of opinion, the bail was released.” 


In Clark rs. Niblo, 6 Wend. (N. Y.) 236, 243, the plain- 











tiff had agreed that the defendant might go out of the juris¬ 
diction of the court to another state and that all proceedings 
on the judgment should be stayed until his return. The 
court said: 

“If the bail consented to the arrangement, the 
promise was made for his benefit .and on a valid con¬ 
sideration, and it would be contrary to every principle 
of justice to permit plaintiff to proceed and charge the 
bail in direct violation of the promise not to proceed. 
The remedy against the bail would in that case be 
suspended, but would not be destroyed, unless the prin¬ 
cipal died before his return to New York. If the agree¬ 
ment zvas made with the principal debtor only, without 
the privity or consent of the bail, the latter would be 
absolutely discharged, as it would be a fraud upon him 
to induce the* principal to leave the state, under such 
circumstances, and then to proceed against his bail in 
his absence. If this agreement was made with the 
knowledge and consent of the bail, it was founded on 
a sufficient consideration and ought not to have been 
violated; if without his knowledge, it materially varied 
his responsibility by inducing the principal to leave the 
state under a belief that his bail would not suffer by 
his absence, and the latter is discharged by the act of 
the plaintiff . In such cases where the bail is actually 
injured by the improper conduct of the creditor 
amounting to fraud on bail, no consideration as be¬ 
tween the creditor and principal debtor is necessary 
to discharge the surety from his responsibility.” 
(Italics ours.) 

The language of the court in Newell vs. Hoadley, 8 Conn. 
381, 388, where the plaintiff had neglected or declined to 
take the defendant into custody when opportunity offered, is 
most pertinent here. Said the court: 

“There ought to be the utmost fairness in the pro¬ 
ceeding, in order to subject the bail * * *. 
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“W ho can look at these facts, and not clearly see a 
set design, on the part of the plaintiff, to charge th 
bail—a studied avoidance of taking the body of the 
debtor. It would be a libel to call this conduct of the 
plaintiff a reasonable endeavor—due diligence—utmost 
fairness, in attempting to take the body of the debtor. 
On the contrary, it is an attempt to entrap the hail 
against the honesty and justice of the case, and as such, 
instead of being rewarded, should he censured.'* 

(Italics ours.) 

The sum named in a ne exeat bond is a penalty, not liqui¬ 
dated damages, and the measure of liability of the surety 
on such a bond is the amount actually due the party in 
whose favor the bond was given, rather than the sum named 
in the bond. 

It is a familiar rule of construction that courts will regard 
the sum named in a bond as a penalty, rather than as liqui¬ 
dated damages, whenever possible. In Dill vs. Lawrence, 
109 Ind. 564, 565, the court said: 

“Parties may by agreement fix upon a certain sum 
as liquidated damages; but, where the sum is so fixed, 
it must appear either from the intent of the parties as 
expressed in the entire instrument, or from express 
words, that the sum was fixed as liquidated damages. 
Ordinarily the law regards a general sum stated in a 
bond as a penalty, and will allow only the recovery of 
the damages actually sustained.” (Italics ours.) 

And in Cheddick vs. Marsh, 21 N. J. L. 463, involving a 
bond given in attachment proceedings against a non-resi¬ 
dent, it was said: 

“If upon the face of the instrument it is doubtful 
whether the contracting parties intended that the sum 
specified in the agreement shall be a penalty or liqui¬ 
dated damages, the'inclination of course is to consider . 
the contract as,creating a penalty to cover the damages 
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actually sustained by a breach of the contract, and not 
. liquidated damages.’’ (Italics ours.) 

This rule of construction has been followed even where 
the bond expressly referred to the sum named as “liqui¬ 
dated damages.” 

“It is not always the calling of the sum to be paid 
for the breach of contract, liquidated damages, which 
makes it so. In general, it is the tendency and prefer¬ 
ence of the law to regard the sum, stated to be payable 
if the contract is not fulfilled, as a penalty, and not as 
liquidated damages; because then it may be appor¬ 
tioned to the loan actually sustained.” 

Wallis vs. Carpenter, 13 Allen (Mass.) 19. 

And see Spear vs. Smith, 1 Den. (N. Y.) 464. 

Courts also have applied this rule of construction to bonds 
given to secure compliance with law, as in State vs. Esta- 
hrook, 29 Kan. 530, involving a bond given by a druggist. 
And in State vs. Larson, 83 Minn. 124, 125, involving a 
liquor dealer’s license, it was held that: 

“The amount specified in the bond must be treated 
as a penalty, to be enforced to the amount of actual 
damages and no further, and that the whole sum of 
$2,000 cannot be considered as liquidated damages,” 
etc. (Italics ours.) 

ARGUMENT 

It is respectfully submitted that the foregoing authori¬ 
ties clearly establish that appellant was entitled to notice 
and an opportunity to produce the principal on the bond in 
suit or explain his absence before the bond was declared 
forfeited, and hence that the trial court committed error in 
issuing its order of December 11, 1917, forfeiting the bond 
and discharging “the Rule to Show Cause as to the surety” 
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(R. 22), which would have given appellant an opportunity 
to be heard. 

It will be noted that in the affidavit of appellant filed in 
support of his pleas to the declaration in this suit he swore 
that he was not asked at any time to produce him (the prin¬ 
cipal on the bond) or to have him in court, “until the mo¬ 
tion was made to forfeit the bond” and that at no time 
while the principal was “in said City of New York with the 
knowledge of said Margaret C. Smith (appellee) and her 
attorney was the defendant asked to produce him in the 
District of Columbia” (R. 8, 9). This averment was not 
challenged by the appellee, either in the pleadings or at the 
trial. 

The authorities already cited further establish not only 
that appellee and her husband had a legal right to waive the 
condition of the bond in suit as to the husband’s leaving the 
District of Columbia, but that, if they did so without the 
knowledge of the appellant, their action relieved appellant 
of all liability on the bond. The trial court therefore also 
committed error in sustaining appellee’s demurrer to appel¬ 
lant’s fifth plea to her declaration, wherein appellant charged 
such an agreement between appellant and her husband, the 
ground of the demurrer being that “the plaintiff (appellee) 
had no right or authority to make such agreement” (R. 10). 

The trial court also committed error in directing a ver¬ 
dict for appellee “on the ground that there was no sufficient 
evidence offered by defendant to go to the jury on the ques¬ 
tion of plaintiff’s consenting to defendant’s leaving the 
jurisdiction” (R. 29). If the jury believed Mr. Quinter, 
whose testimony was unimpeached, they well might have 
found that appellee agreed with her husband to waive the 
condition of this bond and permit him to return to New 
York, where he might earn money to pay alimony to ap¬ 
pellee. The fact that appellee received and cashed the money 
orders sent her by her husband from outside the District 
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of Columbia not only indicates such an agreement and un¬ 
derstanding on her part, but is inconsistent with any other 
theory. Appellee already was legally bound by the agree¬ 
ment made by heySSSS^, to whom she testified she had 
given “full authority” (R. 27), but her acceptance of these 
payments also ratified what he had done. In this connec¬ 
tion it is most significant that nowhere in this record is there 
an unequivocal denial by appellee of the charge that she 
waived the condition of this bond. The uncontradicted tes¬ 
timony of Mr. Quinter that his conversation with Mr. Mor¬ 
gan, appellee’s attorney, “was all along the line that he (the 
principal on the bond) was to return (to New York) and 
take up his position and try to make the money to pay her 
this alimony,” alone was sufficient to entitle appellant to go 
to the jury on the question whether appellee had agreed to 
a waiver of the condition of the bond; and when this state- 
.ment is considered in relation to the rest of Mr. Quinter’s 
testimony—to the effect that he and Mr. Morgan were “try¬ 
ing to avoid the necessity of Dr. Smith (appellee’s husband) 
coming down here,” and that there was no objection “raised 
to this method in order to avoid the necessity for his coming 
down here” (R. 26))—the action of the trial court in tak¬ 
ing the case from the jury becomes all the more astonishing. 
It also is significant that appellee did not ask Mr. Morgan, 
while on the stand, to state whether or not an agreement to 
waive the condition of this bond had been made by Mr. 
Quinter and himself, and that Mr. Morgan was not asked 
by appellee as to the accuracy of Mr. Quinter’s recollection 
concerning their interview. Mr. Morgan, in his testimony 
referred solely to the husband’s lack of “any permission of 
the court” (R. 22). 

It is apparent, from the record as a whole, that appellee’s 
real apprehension was lest her husband should leave the 
United States, and that she had no concern or objection 
concerning his absence from the District of Columbia so 
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long as he remained in this country. The affidavit filed by 
appellee in support of her application for the writ of ne 
exeat, as well as her testimony, clearly shows this. In fact, 
it was decidedly to appellee’s advantage to have her husband 
return to his work in New York, and that was the induce¬ 
ment for her agreement to waive the condition of the bond, 
as the evidence clearly shows. * 

As to appellant’s lack of knowledge of appellee’s agree¬ 
ment with her husband when he signed the bond, there 
can be no question. The uncontradicted testimony of appel¬ 
lant is that he was not present at the interview between Mr. 
Ouinter and Mr. Morgan and that “he had no personal 
knowledge about any arrangement made between” them 
(R. 28). 

The trial court also committed error in permitting appellee 
to sue for the full amount named in the bond and in allow¬ 
ing her to amend her declaration at the trial table so as to 
claim interest. The authorities already cited show that ap¬ 
pellee, in any event, was entitled to no more than what actu- 
allv was due her from her husband under the decree in the 

j 

equity suit, which was only $500.00, for appellee admitted 
on the stand that she had received alimony up to October 
of 1917, and this action was filed in February, of 1918. 

It is to be noted that the order of the court requiring this 
bond, which is a common law bond, refers to it as “marked 
for security in the sum of Two thousand dollars” (R. 20) 
and that the order of December 11, 1919, authorized ap¬ 
pellee to sue “for the recovery of the penalty upon the bond” 
(R. 22). This indicates that the lower court, or at least 
two Justices thereof, regarded this sum as a penalty and not 
as liquidated damages. At all events, to hold that this sum 
was named as liquidated damages would be to reverse the 
uniform rule of construction laid down in the cases cited in 
this brief. 

In the court below appellee, losing sight of the fact that 
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appellant was not relying upon any order of court permit¬ 
ting the husband to leave this jurisdiction but rather upon 
a waiver of the condition of the bond by appellee—a dis¬ 
tinction of great importance—attempted to make much of 
the fact that in the order for temporary alimony a provision 
allowing the husband to go outside the District of Columbia 
was stricken out. The uncontradicted testimony of Mr. 
Quinter (R. 27) was to the effect that the objection of Mr. 
Morgan, appellee’s attorney, was not to the husband leaving 
the District (an objection he hardly could have made, in the 
circumstances) but to the inclusion in the order of permis¬ 
sion so to do. Apparently appellee’s counsel feared, or was 
in doubt as to the legal effect of, a court order authorizing 
the husband to leave the jurisdiction, and in view of the 
fact, subsequently developed by Mr. Quinter’s testimony, 
that the husband already had returned to New York (where 
he had gone the night before, after the interview between 
the two attorneys), it may not be said that this concern was 
unnatural or ill founded. The fact that, after this inter¬ 
view, Mr. Quinter prepared an order including a provision 
permitting the husband to go outside the District, not only 
strongly confirms Mr. Quinter’s recollection as to the scope 
of that interview but makes this circumstance decidedly fav¬ 
orable to appellant’s contention. That appellee had waived 
the condition of the bond is conclusively shown by the fail- 
ure of her attorney, when the order for temporary alimony 
was signed, to make any contention that the bond was 
breached by the husband’s leaving the jurisdiction, for the 
attorney then knew the husband had returned to New York 
the night before. Hi's silence then, as well as .during the 
following months in which appellee received and cashed the 
money orders her husband sent from outside the District, 
estopped appellee from later denying the waiver agreement, 
just as she also was estopped in this regard by her own con¬ 
duct in accepting the fruits of that agreement. 


In conclusion, it is respectfully submitted that the action 
of the trial court, in making the rulings complained of and 
in finally directing a verdict for appellee, deprived appellant 
of his legal rights and that the judgment therefore should be 
reversed. 

Respectfully submitted, 

Clinton Robb, 

J. E. Padgett 
Attorneys for Apcllant. 



